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This Issue 


Every new editorial board strives to carry on the Wisconsin Law 
Review tradition of publishing articles and student material which 
rate high in quality, interest and practical value to the attorney. 
With this, our first issue of the year, we too hope that our readers 
will find the Review a helpful aid in solving some of their problems 
and in keeping them abreast of important developments in the law. 

The first article is aimed primarily at the Wisconsin attorney, and 
should prove of inestimable value in the handling of pre-trial con- 
ferences. Stanley M. Ryan and John C. Wickhem, both prominent 
attorneys in Janesville, Wisconsin, have collaborated on an article 
concerning pre-trial procedure in Wisconsin’s courts, county, state 
and federal. The article discusses the current feeling of our bench 
toward the purposes of the pre-trial, and points out the opinion of 
the bar in the same area. No strong recommendations for change are 
made, but problems arising out of pre-trial are thoroughly discussed 
and it seems certain that the article will have a considerable effect 
on a standardization of the procedure among the various Wisconsin 
circuits. A most valuable addition to the article is a chart of pre-trial 
procedure, which provides an outline of what the attorney may ex- 
pect toe encounter in the way of pre-trial in each of Wisconsin’s 
twenty judicial circuits. 

From procedure the Review shifts to an article by Robert J. Rosen- 
thal, who has had considerable experience with the Taft-Hartley Act 
in his position as Field Examiner and Industrial Analyst with the 
NLRB for the past five years. His article is a survey-history of the 
Taft-Hartley Act from its beginning down to the present time, and 
presents a comprehensive study of the current law and problems 
under that Act. We hope that those members of the bar who are 
engaged in labor work will find it helpful in collecting in one place a 

t deal of material showing the courts’ interpretation, as well as 
that of the NLRB, of Taft-Hartley. 

Rounding out the main section of the Review is the second in a 
series of Comments on auto accident problems, this one a study of 
the barriers confronting the plaintiff in auto accident litigation due 
to the contributory negligence doctrine. John P. Desmond has sur- 
veyed the contributory negligence problem in the four states border- 
ing Wisconsin, as well as the Wisconsin comparative negligence law, 
and points up the problems faced by the attorney in representing 
clients, especially plaintiffs, in cases arising out of automobile acci- 


dents. 











Pre-Trial Practice in Wisconsin Courts 


By Stanuey M. Ryan* 
Joun C. WickHemt 


The procedures and methods of Anglo-American civil practice are 
time honored. Changes are few and new practices develop slowly. 
The pre-trial conference is clearly the most significant innovation of 
our twentieth century civil practice. 

The first formal authority for the holding of pre-trial conferences 
appeared in 1938 with the adoption of Rule 16 of the Rules of Civil 
Procedure for the District Courts of the United States.’ Since then, 
many states have adopted similar or identical provisions authorizing 
the conduct of pre-trial conferences. Wisconsin’s pre-trial statute,’ 
containing wording identical with Federal Rule 16, was promulgated 
by order of our supreme court effective January 1, 1940. In Klitzke 
v. Herm, our court discussed the general purposes and philosophy of 
the pre-trial, having first commented upon the lack of adjudicated 
cases and the fact that literature on the subject, such as appears, 
“is scanty and not readily accessible.’’* 


* Dubuque College; L.L.B. 1922, University of Wisconsin; U.S. Dist. Atty., 
Western Dist., Wisconsin, 1926-35; presently partner in Dougherty, Ryan, Moss 
& Wickhem, Janesville, Wis. ‘. 

t B.A. 1943, University of Wisconsin; LL.B. 1949, University of Wisconsin; 
presently partner in Dougherty, Ryan, Moss & Wickhem, Janesville, Wis. _ 

. 1The rule provides as follows: “Rule 16, Pre-Trial Procedure; Formulating 
ssues. 

In any action, the court may in its discretion direct the attorneys for the parties 
to appear before it for a conference to consider: 

(1) The simplification of the issues; 

2) The necessity or desirability of amendments to the pleadings; 3 
3) The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of issues to a master for find- 

ings to be used as evidence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition of the action. 

The court shall make an order which recites the action taken at the conference, 
the amendments allowed to the pleadings, and the ments made by the 
parties as to any of the matters considered, and which limits the issues for trial 
to those not disposed of by admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice. The court in its discretion may establish 
page @ pre-trial calendar on which actions may be placed for consi tion as 
above provided and may either confine the calendar to jury actions or to non- 
jury actions or extend it to all actions.” 4 

he rule was established by order of the Supreme Court of the United States, 
effective September 16, 1938. 
? Wis. Star. § 269.65 (1953). 
* 242 Wis. 456, 460; 8 N.W.2d 400, 401 (1943). 
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While some case law has since developed, Wisconsin remains 
among the few jurisdictions in which the supreme court has officially 
discussed the general philosophy and purposes of pre-trial. Since 
1940, a number of fine articles on the subject have appeared,‘ and 
a major contribution came with the publication in 1950 of Harry D. 
Nims’ work entitled Pre-Trial.5 

There is nothing fundamentally new about the pre-trial conference. 
Nims* concludes that pre-trial was first used in Detroit around 1929 
under the leadership of Chief Judge Ira W. Jayne. Judge Jayne did 
make a significant contribution to the development of the pre-trial 
as we now know it. We doubt, however, that its origin can be so 
definitely fixed. Many judges were in the habit of conferring with 
counsel in advance of trial long before 1929. In the writers’ circuit, 
a well-known circuit judge’ was holding conferences of attorneys 
prior to trial for so long a period before 1929 that by September of 
1930, an article appeared in The American Magazine, describing his 
procedure. *® 

Indeed, pre-trial today, though more elaborate, is probably similar 
in substance to the ancient method of pleading in which the plaintiff 
used simply to summon his adversary into court on given notice to 
make answer to the plaintiff’s complaint. On the return day, both 

4 Crary, The Pre-Trial in Action, 37 Iowa L. Rev. 341 (1952); Delehant, The 
Pre-Trial Conference in Practical Employment; Its Scope and Technique, 28 NEB. 
L. Rev. 1 (1948); Fisher, Pre-Trial Conference and Jis By-Products, U. or Iu. 
Law Forum, Vol. 1950, Summer Number, p. 206; Laws, Pre-Trial Procedure— 


@ Modern Method of Improving Trials of Lawsuits, 25 N.Y.U. L. Rev. 16 (1950); 


among many others. 
5 Niws, Pre-TriAt (1950), published under the joint sponsorship of the Com- 
mittee on Pre-Trial Procedure of the Judicial Conference of the United States 





* Td. at 3. 
7 The late Honorable George Grimm, Circuit Judge of the Twelfth Judicial 
Circuit from 1906 to 1936. 
* Pitney, Settled Out of Court, American Magazine, September, 1930, p. 54. 
The editor’s note was as follows: 
“GRIMM JUSTICE 

When the high cost of suing reaches the point where twenty-five cents is 
spent for every dollar awarded; when expensive delays and legal red tape 
tip the scales of justice on the side of the strong by bleeding the weak—then 
it is time for something to be done. 

Judge Grimm, of Jefferson County, Wisconsin, is doing it. 

In his own courtroom he is proving that simple laughter and tears are more 
potent to satisfy disputes than are ponderous judicial precedents and tech- 
nicalities, that a little human understanding and common sense often iron 
out — more effectively—and far less expensively—than do high-priced 
trial lawyers. 

He is demonstrating that most lawsuits can be decided before they ever 
reach the bar. 

In this story of the kindly Wisconsin judge lies new hope for ailing 
American justice and for the thousands of citizens who know what it is to 
fight and bleed in the courtroom.—THE EDITOR.” 
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counsel appeared in court to make oral pleadings and thus define 
the issues. This system gave way to the more convenient practice of 
filing written pleadings. The written pleading system became so in- 
volved with technicalities as to lead ultimately to the code pleading 
system. Today, the court, in the pre-trial, has power to direct modi- 
fications of pleadings and such modifications are final and supersede 
the formal pleadings in establishing issues to be tried. We have now 
come the complete circuit, via the pre-trial, and returned to what 
amounts to an oral system of pleading for the purpose of finally 
defining trial issues. 

What makes the pre-trial the “‘news’’ of the twentieth century in 
civil procedure has been its widespread acceptance as a regular aid 
to the handling of civil litigation and the auspicious results it has 
achieved in saving trial and appeal time and in leading to settle- 
ments of cases. 

With growth come growing pains. The rapid acceptance of the 
pre-trial has brought, along with its great benefits, some problems 
for bench and bar which deserve study, attention and further dis- 
cussion. Federal Rule 16 and Section 269.65 Wisconsin Statutes, its 
identical twin, while prescribing what would amount to a good pre- 
trial agenda, do not give answers to a number of other practical 
problems that face courts and attorneys engaged in the day to day 
use of the pre-trial. When the federal rule was first adopted, it was 
commented that the rule was made discretionary with the trial 
judges so that judges who had sufficient interest in its purposes and 
confidence in its practical possibilities might experiment freely with 
its use.? Not only was the rule made discretionary, but it was in- 
tentionally broadly phrased, leaving the practical details to be pre- 
scribed at the discretion of each judge desiring to conduct such 
conferences. By now, after more than a decade of experience, it 
appears that further definition of accepted practice, leading to uni- 
formity, would be desirable. 

It is our purpose to discuss some of the problem areas, outlining 
differences in practice among Wisconsin courts and setting forth the 
respective views of some of our trial judges as to how these problems 





* “(This) Rule . . . was inspired by the success of pre-trial practice in Scotland, 
England, Detroit and Boston. As a novel procedure, which would be absolutely 
dependent for its successfu) operation upon the good will of the individual judges 
of the federal district courts, its use was made optional with the several district 
judges. This has provided an opportunity for experimentation at the hands of 
those judges. ... Already there has been enough experience with pre-trial hear- 
ings in the federal courts to make it clear that (the) Rule . . . is capable of sub- 
Seatiely ‘ons to the efficiency of federal pragtice.” 6 U. of Prrt. L. 

EV. 1, ; 
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can best be handled. The keen interest of Wisconsin judges in this 
subject could be no better demonstrated than by the fine cooperation 
they have given us in response to our inquiries about their respective 
practices and views.'® We are grateful to them, for their contribu- 
tions not only gave birth to this article but also provide its main 
value. The personal views of the writers, as expressed, represent what 
we feel is the thinking of our trial bar, but we do not mean to imply 
that there may not be differences of opinion. 

The trial attorney today approaches a pre-trial conference in a 
court foreign to his own bailiwick with some uncertainty. The un- 
certainty arises out of a knowledge that whatever practice or prac- 
tices are familiar to him, he will usually find some new practice or 
quirk with which he is unfamiliar. He will perhaps be unprepared 
to go ahead with the conference on the basis that the judge conduct- 
ing it expects it to proceed. Judge Alfred L. Drury" finds that “‘dif- 
ficulties are frequently encountered with counsel who are not fa- 
miliar with the procedure and who are not properly prepared for a 
pre-trial. . . .’’ At least a partial cure for this is expressed by Judge 
Byron B. Conway :'* 

I should like to see some uniformity established in “‘pre-trial’’ 
practice so that when attorneys appear they are prepared to 
proceed along the lines that both they and the Court will under- 
stand and be prepared for. . . . I believe . . . that the administra- 
tion of justice in Wisconsin would be greatly improved if more 
uniformity in pre-trial practice could be established 


What Can be Accomplished at a Pre-Trial Conference? 

The majority of our judges feel that pre-trial conferences are 
worthwhile. A few, however, do not and frankly tell us why not. 
Judge Arold F. Murphy," for example, feels that proper use of de- 


1° The quotations of judges appearing throughout this article are taken from 
letters directed to us by the judges in response to our request for their views. 
From the information thus available to us, there appears a chart outlining the 
respective practices of our Circuit Courts, after page 52 infra. While the chart is 
not complete in all details, it gathers together i in one place the information avail- 

le to us as a result of our inquiries. 

We regret that the limitations of space have made it impossible for us to quote 
the separate views of each judge who has written to us. In addition to the judges 
whose specific comments are quoted in the course of the article, we also are 
| eg to the appt. ng judges for their summaries of their own practice and 

eir views: Judge J. Boileau, Circuit Judge of the Sixteenth Judicial 
Circuit, Wausau Wistonsin’ Wie Edward J. Ruetz, Judge of Municipal Court 
of Kenosha County, Kenosha, ns Judge Henry J. Bohn, County Judge 
of Sauk County 





Baraboo, 
u pare Judge, First | Judicial al Cireuit (Kenosha and Walworth Counties) 
isconsin. 
18 County Judge, Wood County Court, Wisconsin Rapids, Wisconsin. 
% Circuit Judge, Twentieth Judicial Cire 
Oconto Counties Marinette, Wisconsin. 


uit (Florence, Forest, Marinette and 
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murrers, motions to strike and motions to make more definite and 
certain, necessarily result in the narrowing or defining of issues and 
that most matters otherwise stipulated at a pre-trial conference 
would, on trial, be easily proven and are generally undisputed. As 
to the settlement phase of the conference, Judge Murphy comments: 


“Pre-Trial Conferences’’ have in practical effect. degenerated 
into or have been elevated to the dignity of “Settlement Con- 
ferences.’’ A “Pre-Trial Conference’’ does afford opposing lawyers 
the first formal opportunity to talk sense. A vast number of 
cases have been settled at an earlier date as a result of “‘Pre-Trial”’ 
Conferences’’ than would have occurred if the conference had not 
been held. Obviously, early settlements result in a saving of 
expense to taxpayers and litigants. It seems that most judges 
have been more successfu! than I have been in the settlement of 
cases by ‘“‘Pre-Trial Conferences.’’ The ‘‘Auction Method” of 
splitting the difference is unintelligent and becomes more ob- 
noxious by the day. In a general way, I take a very dim view of 
any real efficacy of the ‘Pre-Trial Conference.’’ 


In the Nineteenth Circuit,“ the pre-trial is not widely used, al- 
though the first day of the term is set aside for such pre-trial con- 
ferences as attorneys may request. The jury is called at nine o’clock 
on the following morning. Judge Clarence E. Rinehard, presiding 
judge of that circuit, states: 


[This] procedure . . . places the responsibility of settlement of 
cases with the attorneys where it belongs. This obviously is a 
rather limited use of pre-trial conferences, but it is the system 
which prevails in this circuit and it does have the effect of caus- 
ing cases to be either tried or settled when a term of court is 
reached. At the present time there are no jury cases waiting to 
be tried in any of the four counties of the circuit. 


In most of our circuit courts, however, pre-trial conferences are 
either required in all jury cases or are held in a majority of cases 
on request of counsel. In the Eighteenth Circuit,* Judge Russell E. 
Hanson holds a pre-trial conference in every case set for jury trial, 
and he remarks: 3 

The results of pre-trial conferences, however, have been very 
satisfactory. A large majority of the cases on the calendar 
have resulted in settlement. The Court is very careful to make 
it clear that each and every litigant has the right to his day in 
court and to a trial before a jury of his peers. 





4 The Nineteenth Judicia] Circuit consists of Chippewa, Eau Claire, Rusk and 
Sawyer Counties, 

% The Eighteenth Judicial Circuit consists of Adams, Columbia, Fond du Lac; 
Green Lake and Marquette Counties. 
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In the Fourteenth Circuit," all jury cases are pre-trialed as a matter 
of course, except those involving small amounts of money where the 
travel involved in assembling the attorneys would not be justified. 
Judge Edward M. Duquaine, presiding judge of that circuit, states: 


. .. I firmly believe in pre-trials. At the conclusion of a pre-trial 
I always feel that a case that is eventually going to be settled is 
at the end of the pre-trial at least on its way toward settlement 
and that the judge as well as the attorneys knows what the real 
issues are or probably will be. I feel too, assuming I do the neces- 
sary work, that I will be ready for the trial, as the judge as well 
as the lawyers should be. 


Pre-trials are held in all jury cases in the Eighth Circuit.’” Judge 
Kenneth S. White writes us: 


I find that a fairly successful pre-trial can be held in 45 minutes 
to an hour, and about 50% of the cases which I pre-try are dis- 
posed of without trial. 

I think pre-trial practices are improving but there is still room 
for much more improvement. Most attorneys are busy and do 
not like to take the time to properly prepare for a pre-trial con- 
ference, and as a result the maximum benefit is not derived from 
many pre-trials. It seems to me to be a process of educating the 
Bar as to the advantages to be gained from thorough preparation 
for a pre-trial conference, and to educating the Bench as to the 
advantages of a uniform practice in holding pre-trials. 


Judge Arthur W. Kopp" conducts pre-trials where either party 
indicates a desire or where the court concludes from an examination 
of the pleadings that a pre-trial would result in shortening the trial. 
As to the efficacy of pre-trial conferences, Judge Kopp observes: 

I feel that the pre-trial conference is a very fine tool for the 


judge to have in his kit and if used reasonably and properly very 
materially shortens the trial of all cases where [more complicated] 


questions are involved... . 
Judge Helmuth F. Arps of the Third Circuit'* has made it a rule 
to insist upon pre-trial conferences of all jury cases. He relates: 
My own experience has been that the lawyers in this Circuit 


look forward to the pretrial conference—not so much with the 
true pretrial purpose in mind, but as a means of ascertaining 





% The Fourteenth Judicial Circuit consists of Brown, Door and Kewaunee 
Counties, Honorable Edward M. DuQuaine, Green Bay, presiding. 

17 Consisting of Buffalo, Dunn, Pepin, Pierce and St. Croix Counties. 

18 Judge Kopp is chairman of the Wisconsin Judicial Council and presiding 
judge of the Filth Judicial Circuit, consisting of Crawford, Grant, Iowa, Eafayette 


and Richland Counties. 
1* The Third Judicial Circuit consists of Calumet and Winnebago Counties. 











January] PRE-TRIAL PRACTICE IN WISCONSIN COURTS ll 


whether the pending litigation can not be disposed of by settle- 
ment. I am fully aware of the rule, as declared by the Supreme 
Court, that the pretrial conference does not have as its primary 
purpose the bringing about of settlements but, as a practical 
matter, I may say that 50 per cent of our cases, at least, are 
disposed as a result of the pretrial. . . . [The] fact is that every 
trial judge of civil matters with a heavy calendar knows that 
except for the pretrial conference calendars would become so 
cluttered up with pending causes that it would require the con- 
stant attendance of a jury panel at an expense of from four to 
five hundred dollars a day, when the result is that on the day 
of trial the parties settle their matters, and it is hardly fair to 
require the parties and counsel in half a dozen lawsuits to be 
ready for trial at a moment’s notice. . . . This Court well remem- 
bers when the suggestion of a settlement made to opposing 
counsel was a sign of weakness. I am happy to say that such 
is no longer the case in the great majority of instances, and I 
credit the pretrial conference with that result. 


County, municipal and civil court judges with jurisdiction approx- 
imately equivalent to that of circuit court make wide use of the 
pre-trial, particularly in courts where there is substantial and sizable 
civil litigation. 

Some use of pre-trial is made in Municipal Court for Beloit in 
Rock County, Wisconsin. Judge Arthur L. Luebke of that court 


asserts: 


. .. 1 am requiring pre-trial conferences for all trials scheduled 
for one day or more. . . . It is my conclusion that the real value 
of a pre-trial conference is greater than the mere settling of an 
occasional case out of court before trial. . . . Properly employed 
it can do much to eliminate the unnecessary cases, insure a 
quicker and more efficient trial and enable judges to arrive at 
better decisions. 


Judge Milton L. Meister®® indicates that in the civil cases he has 
tried he believes, ‘‘that at least one-third of the cases can be dis- 
posed of . . . at the pre-trial conference and that virtually—by dis- 
cussing and stipulating as to exhibits—the trial time can be cut by 
at least one-half.’’ 

Judge Henry G. Gergen, Jr.2! estimates that about eighty per 
cent of the cases he pre-tries may ultimately be settled before trial 
and, ‘‘that pre-trial conferences are well conceived and that they 
contribute much to an economical settlement of law suits.’’ 

In the civil branch of Trempealea: County Court, Judge A. L. 





2° County Judge of Washington County, West Bend, Wisconsin. 
™ County Judge of Dodge County, Juneau, Wisconsin. 
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Twesme holds pre-trial conferences in all cases and summarizes his 
results: 

While no statistics are available on this branch of court, I do 
feel that fully 50% of these matters are adjusted at the pre-trial 
conference. You can readily see why I am a strong advocate of 
the pre-trial conference. I am convinced, however, that its suc- 
cess is dependent upon the manner in which it is conducted and 
that extreme caution must be used by the Judge or settlements 
will become the order of the court rather than justice. 


Judge Elton J. Morrison** feels that in his court ninety per cent 
of all cases scheduled for pre-trial conferences are settled directly or 
indirectly as a result of the conferences. 

Judge Thomas E. McDougal* writes: 


... about one-half of the cases are settled as a direct result of the 
pre-trial conferences, and where the parties have been so far 
apart as to settlement, the pre-trial has benefited both the at- 
torneys and the clients by speeding up the trial and by having 

a clear-cut knowledge of the important issues to be tried and it 

certainly benefits the Court in drawing up proper instructions 

for a jury. 

Judge C. B. Dillett,** being of the opinion the pre-trial is not a 
very effective means of shortening trials, does think that at least 
fifty per cent of the pre-trials result immediately or eventually in 
a settlement. 

We have selected typical comments of judges exercising broad 
civil jurisdiction to illustrate firsthand that while a few are skeptical 
as to the value of the pre-trial, the majority are of the opinion that 
it serves a highly useful purpose, both in shortening the trial and 
affording a settlement opportunity. 


When Should the Pre-Trial be Held? 


Most judges agree that the matter of timing is of importance if 
the conference is to be successful. The pre-trial statute does not 
prescribe a time for holding the conference and this is left to the 
discretion of the trial court. It may well be that the reason the his- 
torical system of oral pleadings broke down was that the parties 
were being required to define the issues within twenty days after the 
commencement of the suit. Modern litigation does not permit a 
lawyer to get very far into his case within twenty days after the 
action is started. The formal answer generally reveals nothing more 





% County Judge of Columbia County, Portage, Wisconsin. 
%3 County Judge of Langlade County, Antigo, Wisconsin. 
* County Judge of Shawano County, Shawano, Wisconsin. 
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than that the defendant is at that time unprepared to admit any fact 
in the complaint as to which there could possibly be any disagree- 
ment. We wonder whether modern pleadings have any purpose other 
than to formally release to the press the news that a lawsuit has 
been started and generally what it is about and that the defendant 
is dogmatically denying anything about the case that could possibly 
be denied. After the pleading stage, the lawyer really begins to find 
out what the case is about. He completes a thorough investigation, 
obtains statements of witnesses, conducts adverse examinations, 
obtains medical reports, etc. It is not until all these things are done, 
almost invariably subsequent to the filing of pleadings, that the 
attorney can give his client a reasonably complete evaluation of his 
position. After that, a pre-trial can be productive. 

The conference must be held soon before trial. Most judges are in 
agreement as to this. There is disparity of opinion and practice as 
to how soon. 

Among the circuit courts, most judges conduct pre-trial confer- 
ences for several days or a week immediately following the call of 
the calendar and several judges conduct the pre-trial conferences a 
week or two in advance of the call of the calendar.* This system re- 
sults in the conferences being held between a week and a month 
away from the trial date. A few of the judges hold pre-trial confer- 
ences several days before the trial. Some judges hold the conferences 
the day before the trial or in some instances the day of the trial itself. 

Where the pre-trial is held either immediately before or immedi- 
ately after the call of the term calendar in circuit court, the timing 
is as advantageous as possible. If the case is ready for trial during 
the term which is being called, counsel should have completed all of 
the preliminaries necessary to allow them to know what the evidence 
will be and to have evaluated and discussed the case with their re- 
spective clients. There will surely be instances where the calendar is 
moving rapidly and issue was recently joined when defense counsel 
in particular has not had an opportunity to complete his preparation. 
In those instances, it is difficult to conduct a satisfactory pre-trial 
and either the case should go over the term or, if this is unfair to 
the plaintiff, the case may be set for trial near the end of the term 
and a pre-trial conference scheduled for a date about a week prior 
to trial. 

It is the consensus of most judges that much is lost by having the 
pre-trial only a few days before or on the day of trial itself. The con- 





% For details as to when conferences are scheduled in the respective circuit 
courts, see the chart after page 52 infra. 
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ference is of value in eliminating preparation of evidence on matters 
that can be stipulated. It also is of value in eliminating the necessity 
for the testimony of some witnesses and scheduling the time for 
testimony of others. An outlining of the issues of fact and of the 
legal and evidentiary problems frequently leads the judge to ask for 
a trial brief covering counsels’ respective contentions. The judge 
may desire to do some independent research of his own to prepare 
for rulings he knows he will be required to make.” If the conference 
is held too close to the trial, all these advantages are lost. By a day 
or two before the trial, attorneys usually have either completed their 
final preparations for trial, in which event they may be less inclined 
to wish to consider settlement, or they may have risked being un- 
prepared in the hope that the conference would produce a last minute 
settlement. Generally, trial attorneys like to know whether they are 
going to try their cases at least a week before the trial is scheduled. 
They can then proceed in earnest to complete their preparation. In 
the course of their preparation, they should know what matters it 
will not be necessary for them to prove, what witnesses it will be 
necessary for them to call and when they should plan to have them 
come. Knowledge of these things not only saves attorneys prepara- 
tion but also results in a faster moving trial. 

In some circuits where a large number of civil cases is called at 
the commencement of the term, judges divide the pre-trial confer- 
ences for the term into one set at the commencement of the term 
and another set somewhere near the middle of the term. This is done, 
in part at least, because the court recognizes that to pre-try a case too 
early leads generally to fruitless results. Conversely, most judges ex- 
perienced in the handling of effective pre-trials, are careful to sched- 
ule the conferences at least a week before trial so that advantage can 
be taken of the real benefits of saving unnecessary preparation and 
permitting greater useful preparation. Quite a few judges also stress 
the fact that many settlements occur between the pre-trial conference 
and the trial itself, after counsel have had an opportunity to discuss 
the results of the pre-trial with their clients. This is undoubtedly a 
secondary advantage of permitting an interval of at least a week 
between the pre-trial and the trial itself. 


Is the Primary Purpose of a Pre-Trial to Effect a Settlement? 


In the Klitzke case,”” the supreme court stated: 


In some quarters there seems to be a notion that it (pre-trial) 
is a procedure adopted to enable the pre-trial judge to force a 





% See discussion of judge’s preparation commencing at page 33 infra. 
27 See note 3 supra. 
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settlement of the case. It would be most unfortunate if that idea 
was to prevail generally. Litigants as well as counsel often resent 
what they regard as an unjustified interference by the court 
with their legal rights.”* 


Many judges, however, feel that as a practical matter most liti- 
gants and their counsel look to the pre-trial as the place where 
settlement talk should be engaged in. Some of these judges, accord- 
ingly, feel that every effort should be made at a pre-trial to accom- 
plish a settlement of the case. They emphasize that unless a large 
percentage of cases is disposed of by settlement at pre-trials, their 
calendars would become hopelessly backlogged. Some of the judges 
frankly admit that their primary objective in a pre-trial is to see to tt 
that a settlement is effected if the parties can find any means of agreeing. 

A few judges, in opposing this view, point out that nothing con- 
tained in our pre-trial statute permits or directs the judge to take up 
the matter of settlement with the parties or their counsel. They feel 
that the subject of settlement should not be discussed at all, par- 
ticularly by the judge who is to try the case. Section 269.65 of the 
Wisconsin Statutes contains the ambiguous provision that the court 
should take up ‘‘such other matters as may aid in the disposition of 
the action.’’ The majority of our judges feel that this language of 
the pre-trial statute quoted above suggests that some inquiry as to 
possibility of settlement should be made in the course of a pre-trial. 
Of this majority, many feel that the subject of settlement is not of 
primary concern and that the court should place chief emphasis on 
the problems of narrowing the issues, eliminating unnecessary proof 
and expediting the preparation for trial. Indeed, among those judges 
who are not enthusiastic about the conduct of pre-trials, the reason 
most often cited is their inherent reluctance to preside over or par- 
ticipate in settlement discussions. Since these judges feel that in 
practice the primary purpose of the conference is to effect settlement, 
they are reluctant to proceed with such a purpose in mind, feeling 
as they do, that the matter of settlement should be left to the at- 
torneys. ; 

It is apparent from the language of the Klitzke opinion that settle- 
ment should not be the primary purpose of a pre-trial. Nothing in the 
court’s opinion, however, prohibits settlement discussion as a by- 
product of the conference. 


If Settlement ts Discussed, What Part Should the Judge Play? 


The discussion under the preceding heading leads to a consideration 
of this question. It has been said that the answers to what part the 





8 See note 3 supra. 
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judge should play in settlement are as numerous as there are judges 
conducting pre-trial conferences.** In the Klitzke case, the supreme 
court warned against the notion that the pre-trial judge should 
“force a settlement of the case.’’ The court followed that comment 
by stating that for the reason that litigants as well as counsel resent 


‘unjustified interference’’ by the court with their legal rights, “the 


judge before whom the pretrial conference is held must proceed with 
tact and understanding, and above all, with patience.’’*° This can- 
not be taken as a prohibition of the court’s participating in some 
judicious manner in settlement discussion. The supreme court is 
apparently talking about that very participation when it calls for 
the use of tact, understanding and patience. The exact boundaries of 
the pre-trial judge’s settlement activity, however, do remain largely 
undefined. 

Among the judges who feel that the subject of settlement should 
be on the pre-trial agenda,*' there appear to emerge several definite 
schools of thought, each represented by experienced and forceful 
adherents. 

We will discuss first the viewpoint of judges who feel that the 
court should take an active and aggressive part in attempting to 
arrange settlement. The judges so advocating feel that it is an in- 
herent duty of the court to see to it that matters which should be 
compromised are not left upon the calendar, resulting in the delay 
and expense of further proceedings. They feel this type of case is 
usually the subject of a last minute settlement. The overcrowding 
of calendars, the cost to the county and state of affording a trial and 
the court’s inherent power to promote the ends of justice are argu- 
ments urged in support of this position. 

Judge Herman W. Sachtjen* states: 

I am a firm believer in the efficacy of pretrial conferences, not 
only in actions involving Fact for Jury but Fact for Court, in- 
cluding divorce actions. The primary purpose I seek to obtain 
out of such conferences is to effect settlement without trial. To 
accomplish that end at every conference I offer suggestions, 
intimate to the attorneys and clients the possibility and extent 
of liability, suggest the range of what I believe to be a fair settle- 


ment, and then also attempt to persuade the parties and their 
attorneys to accept a settlement within that range. Of course I 





%®See comments of Judges Arold F. Murphy and Clarence E. Rinehard at 


page 9 apse. 

* Klitzke v. Herm, 242 Wis. 456, 460, 8 N.W.2d 400, 402 (1943). 

® The great majority are of this opinion. 

Ph 5 Sachtjen is chairman of the Board of Circuit Judges and presiding 
j of the Second Branch of the Ninth Judicial Circuit (Dane and Sauk Coun- 
ties), at Madison, Wisconsin. 
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can only do this when I am fully advised of all the facts. I realize 
in doing this I am out of step with many of the circuit judges 
of this state and the original purpose of a pretrial conference. . . . 

It was never suggested that the pretrial conferences should 
be held so that the judge could act as arbitrator and employ 
his influence to effect settlement. As time went on, however, 
each judge developed his own procedure and technique in refer- 
ence to such conferences. In busy courts where a backlog of 
cases had piled up it soon became evident that the original pur- 
pose, while it helped, did not alleviate crowded calendars. In 
those courts many judges began to exercise their influence to 
effect settlements. 

Of course in so doing a trial judge must be tactful. He must be 
very careful not to convey to the litigants or their attorneys that 
he has pre-judged their case, and if the case is not settled that 
he may exercise a prejudicial or hostile influence at the time 


of trial. 
Judge Sachtjen describes his settlement procedure as follows: 


After some bargaining and when I cannot have the attorneys 
arrive at a settlement, I then suggest that I talk with their clients. 
With the consent of the attorneys I discuss the case with the 
clients alone. I state the respective positions of the attorneys 
and then find out if the clients will do better in the way of settle- 
ment than their attorneys. It is surprising how many of the 
clients will do better than their attorneys in the way of settle- 
ment. Litigants do dread the ordeal of going through a trial; in 
fact, I also find that attorneys are more amenable to making a 
settlement at a pretrial conference than on a day set for trial 
when they are fully prepared with witnesses present and psycho- 
logically impressed with the merits of their case. I settle on an 
average of one-third of the cases at pretrial conferences and 
another one-third are settled when they are placed on the trial 
calendar and before trial, largely due to the efforts of the pre- 
trial conference. .. . 

In conclusion let me say that the real purpose of a pretrial is 
to effect a settlement, not to prepare for the trial by simplifying 
the issues and removing the necessity of certain proofs. A poor 
settlement is better than a good lawsuit; a poor settlement is 
better than no settlement or one long delayed, which too often 
occurs in busy courts with crowded calendars. 


Commenting upon his settlement procedure in Dodge County 
Court, Judge Gergen states: 


The manner of conducting the pre-trial conference will depend 
on the personality of the attorneys involved, the personality of 
each client as it is known to the court or is represented to the 
court by the attorney and by the amount involved in the con- 
troversy. Whereas sometimes the Judge allows the attorneys to 
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set outer limits by way of stating their position and then com- 
promise until a settlement is effected, in many cases the court 
will listen to the position of the attorneys and make a recom- 
mendation that ‘Considering the personality of the attorneys 
and the persons involved and considering the pleadings and the 
statement of the attorneys by way of their offer of proof in the 
event the case is tried, the judge feels that the matter ought to 
be settled on the following basis:’’ 

It is my general practice to use the above form of summing up 
the matter for final disposition and in the event that the attorneys 
have not agreed and in the event that this final summation by 
pe court is rejected, a jury is drawn and/or a date for trial set 

own. 

Sometimes the Judge will see the parties directly with the 
permission of their attorneys and with the permission of all the 
attorneys involved in the controversy. 


Judge Morrison (Columbia County Court) reports: 


I exert all the pressure I can, short of giving the impression 
that I am prejudiced, or that I would take it out on anybody if 
the trial is found necessary, and short of actually compelling 
any party to act against his well considered judgment. . . . 

On the day of the conference, I first call all counsel into my 
chambers and go over with them the entire situation. At the 
end I get their figures on a settlement. If any strained feeling 
has existed, I try to eliminate it. 

My next step is to call in one of the parties with his counsel. 
I usually call in the plaintiff first with his counsel. I explain the 
purpose of a pre-trial conference, the advantage of a settle- 
ment, that no settlement can be reached until the party has 
faith in my being impartial, and that if there is to be a settlement, 
the plaintiff must take less than he thinks he is entitled to and 
the defendant must give more than he thinks he is entitled to. 

I then go over the strong and weak points of the plaintiff’s 
case, as I see the case, after which I ask for his reaction. I expect 
him to want something more than the defendant has initially 
agreed to pay. _ : 

My next step is to call in the defendant and counsel. I go over 
much the same ground. I then submit plaintiff’s proposition to 
him. The usual and natural reaction is to have defendant raise 
his original offer somewhat but rarely does he agree at that stage 
to plaintiff’s proposition. 

I then proceed to go from one side to the other, all the time nar- 
rowing the margin that may separate them from an agreement. 
When I feel one party or the other is making an eminently fair © 
offer, I begin to bear down with all possible pressure. I do not 
recommend any figure as a settlement basis until I feel clearly 
it should be accepted. It is not long after this that the parties 
reach an agreement, if one is, indeed, reached. As a last resort, 
it is sometimes necessary to telephone the insurance company, 
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if one is involved, explain the negotiations and urge a settle- 
ment. 

In the few cases that do not yield to agreement, we proceed 
to try the case, and if we have to try the case I can only trust 
that I am never charged with any feeling of resentment during 
the progress of the trial. 

If it were practical, the ideal situation would be for one judge 
to pre-judge cases and another judge to try the cases not settled. 
The parties could then never feel that the trial judge was taking 
advantage of anything he may have learned in the pre-trial 
conferences. . . . 

Pre-trial conferences are a great saver of time and expense to 
the county and everybody connected with such cases. No case 
should be tried until it has had the benefit of such a conference. 


Judge William C. O’Connell* states: 


The court talks with each attorney, separately, as to possible 
settlement figures. There has never been any hesitancy, in my 
12 years as county judge or my 3 years as circuit judge, on the 
part of the attorneys, to talk freely about settlements. Quite 
frequently I am asked for my opinion, as to a figure, after both 
sides have indicated their figures—and my figure has been the 
basis of settlements in dozens of cases. No one has ever asked for 
a new trial judge, because of the method used. . 

While, in certain cases, no possible adjustment appears to be 
possible, in most cases the attorneys and the parties really desire 
to have cases settled, and appreciate the work of the court in 
stressing settlements. 

The pre-trial conference is the only real opportunity to discuss 
settlement, on the part of the judge, because, during the actual 
trial, he cannot set a figure and then dismiss that figure definitely 
from his mind in motions after verdict. 


We discuss next the position that the judge conducting the pre- 
trial should not take an active part in directing the negotiations. 
Judges who share this opinion feel that by directing negotiations 
they would be invading the province of the attorneys. The dangers 
that one or another party might feel he was being prevented from 
going to trial or that he ought to settle because the judge was preju- 
diced against the case are also cited. This latter is of some consider- 
ation in all our courts except in Milwaukee County, where one judge 
eonducts conciliation of the case and another presides at the trial. 
Most judges holding this view do, nevertheless, make inquiries dur- 
ing the pre-trial as to the progress of settlement negotiations and 
they may, if urged to do so by all parties, make mild suggestions as 





33 Presiding judge of the Thirteenth Judicial Circuit (Dodge, Ozaukee and 
Washington Counties), Juneau, Wisconsin. 
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to how the matter could perhaps be worked out. Judge Kopp (Fifth 
Circuit) states: 


Now, as to attempts at settlement, I never force this issue. 
I always say to the attorneys, “‘I have nothing to say about settle- 
ment. If you mutually agree that you would like to have me sit 
in — you and talk over the question of damages I will be glad 
to do so.” 

I had a good many unfortunate experiences as a trial lawyer 
with judges who tried to force me to a settlement that I did not 
think was fair to my clients. I do not think that settlement 
should be a prime factor in pre-trial conferences. If the parties 
want you to assist them and act as a sort of umpire, well and 
good; otherwise it seems to me the judge should keep his mouth 


shut as to settlement. 
Judge Drury (First Circuit) agrees: 


I never recommend a settlement figure or indicate what any 
party should pay or accept in settlement. Not many settlements 
are effected at pre-trial conferences in this circuit but many 
settlements are effected by counsel between the time of the pre- 
trial hearing and the time the case is scheduled for trial. . . . 
Attorneys frequently request the court to recommend to their 
clients that a case be settled at a certain figure but I have con- 
sistently refused so to do and I have frequently remarked that 
any mistakes in accepting or rejecting a proposed settlement 
will be those of counsel and not of the court. . . . The future of 
pre-trial procedure depends upon the procuring of effective re- 
sults without jeopardizing or impairing the rights of any litigant 
and without exerting any pressure on either the parties or their 
counsel with respect to the settlement of cases. 


Judge Carl H. Daley* comments in a similar vein: 


If there is a possibility of settlement I cooperate with the at- 
torneys in trying to arrive at a settlement, but if it is clear that 
the case is one that cannot be settled, or one lawyer does not 
want to settle, I do not bear down on the question of settlement. 
I never attempt to state what a case should be settled for unless 
the attorneys ask me, and sometimes when they are $500.00 or 
$1000.00 apart, I suggest that they split the difference and settle 


the matter. 
Judge Duquaine (Fourteenth Circuit) states: 


I do not attempt to suggest a proper settlement figure nor to 
indicate that plaintiff’s figure is too high or defendant’s figure 
is too low, unless it is very apparent that this is so. How far trial 
judges should go at a pre-trial in then and there effecting a settle- 





* Presiding judge of the Eleventh Judicia] Circuit (Barron, Burnett, Douglas, 
Polk and Washburn Counties), Superior, Wisconsin. 
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ment is a matter upon which no two trial judges appear to agree. 
Notwithstanding the high desirability of settling personal injury 
cases, no young attorney is ever going to become a capable trial 
attorney unless he tries cases. 


Comments of Judge Hanson (Eighteenth Circuit) and Judge Bruce 
F. Beilfuss* express the same conciusion. Judge Twesme (Trempea- 
leau County Court) writes: 


After these matters [simplification of issues and proof] are 
discussed, along with other minor matters, I then open a dis- 
cussion of settlement. In these matters, I do not take part 
except to attempt to influence the parties when they are so close 
to settlement that to engage in trial at its consequential expense 
would be ridiculous. The matter of settlement must be very care- 
fully considered by the Judge in order to eliminate the possibility 
of the policy of pressure by the parties and their attorneys. It 
must also be very carefully watched by the Judge in order that 
the lawyer does not become a compromiser rather than a trial 


lawyer. 


Judge McDougal (Langlade County Court) expresses his views as 
follows: 


I have not made it a practice to attempt to evaluate a case by 
offering of my own volition my opinion as to what the case is 
worth in dollars and cents. However, if both of the attorneys 
request my opinion as to what the cash value of the case is, 
I attempt to evaluate it by fixing the lowest amount that I be- 
lieve a jury would bring in as a verdict and the highest amount. 
Then I suggest some figure in between which might be accept- 
able. However, I do not believe in this practice because I do not 
think it is the duty of the Trial Judge to set an amount for the 
purpose of settlement unless all parties are agreed. I believe 
that when a Judge is doing that he is invading the province of 
the jury and I have tried to follow the method set out by our 
Supreme Court decision in these pre-trial conferences. 


Judge Conway (Wood County Court) states: 


I am very much against a judge trying to force a settlement 
and I never do it, but I try to create an atmosphere which will 
put the attorneys in the mood to talk. 


The moderation view—taking the position that the judge should 
not actively force the settlement but that it is proper for him to 
discuss it with counsel—is well summarized by Judge Harry S. Fox:* 





*% Circuit Judge of the Seventeenth Judicial] Circuit (Clark, Jackson and Juneau 
Counties), Neillsville, Wisconsin. 

* Circuit Judge of the Twelfth Judicial Circuit (Green, Jefferson and Rock 
Counties), Janesville, Wisconsin. 
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The judge should carefully avoid giving the impression that a 
pre-trial conference is primarily a ‘‘settlement’’ conference. I 
know that there is considerable difference of opinion among 
judges in this respect. Many judges feel that they must exert 
all possible pressure looking toward settlements of lawsuits in 
order to clear their calendars. My own experience indicates that 
a pre-trial conference will defeat its purpose if the immediate 
emphasis is on reaching a settlement. I do not agree with those 
who go to the other extreme, however, and insist that it is en- 
tirely improper for the judge to permit settlement talk at the pre- 
trial conference for fear that he will then become disqualified to 
try the case impartially, or that he might tip the scales of justice 
against a litigant who refuses to settle. Such a notion is absurd. 
The judge knows that a certain percentage of his cases will be 
tried and that a certain percentage will be settled. He will be too 
busy to become exercised over any particular case. Upon the 
other hand, a judge can do many things to encourage settlements, 
without passing in advance upon the merits of litigation. He 
should not force settlements. He should be very cautious in sug- 
gesting a definite value for a lawsuit. (He may have to pass on 
motions after verdict relating to excessive or inadequate dam- 
ages.) Nevertheless, he is justified in giving the parties an oppor- 
tunity to arrive at a compromise. He should always remember 
that his first duty is to administer justice and not merely to en- 
courage the parties to “split the difference.’’ Often, of course, the 
only way to settle a lawsuit is to split the difference, if the parties 
are willing. His standing as a judge will surely suffer, however, 
if he permits litigants to believe that he would “‘pressure’’ them 
into a settlement merely to clear his calendar. Upon the other 
hand, the judge should have a background of experience which 
will frequently show the way to an equitable settlement which 
will be agreeable to all of the parties. Some experience with in- 
dependent conciliation courts suggests that settlement negotia- 
tions are more apt to be fruitful after a pre-trial conference at 
which all of the issues have been thoroughly canvassed by the 
judge who will try the case. In country circuits no separate con- 
ciliation branch is provided. Nevertheless, a high percentage of 
cases are settled at or after a pre-trial conference. (Over 90% 
in Rock County’s last term.) 


To the comments of these judges, reflecting as they do substantial 
variance of opinion, may be added what the writers feel is the con- 
sensus of the trial bar. While lawyers generally appreciate the assist- 
ance of the court in ‘“‘breaking the ice’’ as far as settlement discus- 
sion is concerned, they do resent the court’s participation in settle- 
ment discussion when it becomes so active as to jeopardize the 
attorney’s relationship with his client. The attorney concludes that 
he is being unseated as his client’s adviser when the judge offers to 
talk with the client alone. Few attorneys would brook the court’s 
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disfavor by refusing to consent to permit separate interview of the 
client by the judge, but we know of few attorneys who feel this 
should be done. However much confidence the client may have in 
his attorney, the prestige of the judge is such that normally the 
client would go along with what the judge has to say even if it is 
contrary to what he feels is right and his own counsel’s advice. Most 
attorneys believe that, regardless of how the case is disposed of, the 
client will have a strange opinion of the bar and courts if he is faced 
with making up his mind between conflicting advice to him by his 
own counsel and by the judge who is to try the case. They feel that 
no matter how exasperating to the court may be the advice of an 
inexperienced or imprudent counsel, the necessities of disposing of a 
crowded trial calendar should not be solved by the trial judge using 
his influence to talk one or both of the clients into a settlement not 
negotiated or fully approved by their counsel. 

We have attempted to present the various arguments, pro and 
con. We think that there would be great advantages in having an 
answer to the question, so that the bar would uniformly know what 
to expect and trial judges could be certain as to what was expected 
of them. 


Should the Same Judge Pre-Try and Try the Case? 


In some of the comments in the preceding section, there can be 
noted an undercurrent of uneasiness in some judges’ minds as to 
whether their activities in pre-trial might lead the clients or their 
attorneys to feel that the judge ought to disqualify himself in the 
trial.*” This leads us to a discussion of the separate conciliation prac- 
tice in effect in Milwaukee County. 

In both Milwaukee Civil Court and the branches of Circuit Court 
for Milwaukee County, a separate conciliation proceeding has been 
established. The conciliation proceeding in the civil courts is de- 
scribed by Judge Myron L. Gordon** as follows: 


Annexed to that [Clerk of Court’s] notice of trial is a return 
postcard which counsel may return if they are willing to have 
the case set for conciliation. If counsel for both sides indicate an 
affirmative response, the case is scheduled for conciliation. . . . 
The Calendar Judge assigns the cases for conciliation. 





37 “Tt is quite ible that pretrial proeetars is better adapted to metropolitan 
districts where there are a number of trial judges so that the pretrial judge will 
not be obliged to try the case. There is no doubt, however, it may be with 
great acrenings where the conference and the tria] must be presided over by the 
same judge.” Klitzke v. Herm, 242 Wis. 456, 463, 8 N.W.2d 400, 403 (1943). 

38 Presiding judge, Branch One, Milwaukee Civil Court, Milwaukee, Wisconsin. 
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Conciliation is purely voluntary and quite informal. Since 
there are six judges in the Civil Court, it is extremely rare that 
the judge who hears the conciliation will try the case in the event 
the conciliation fails. . . . [On] the . . . card on which the parties 
can indicate a willingness to conciliate, there is a proviso that 
the setting of the case for conciliation does not affect the date of 
trial. Thus, conciliation cannot become a vehicle for delay. 
Ordinarily the conciliation is heard about 10 days before the 
scheduled date of the trial. There are no formal requirements 
as to who should attend or what material or evidence is to be 
submitted at that time. In view of the fact that the judge who 
hears the conciliation will not preside at the subsequent trial, 
the conciliation judge will ordinarily participate quite extensively 
in the settlement discussions. 


No established pre-trial conferences as provided under the pre-trial 
statute are programed. Each judge does as he pleases in this respect. 
Judge Gordon (Branch One, Milwaukee County Court) reports that 
he does hold pre-trials immediately before the trial in cases where 
an examination of the pleadings discloses that complications exist 
which should be discussed before the trial itself. At such pre-trials, 
however, there is no settlement discussion whatever, since it is con- 
sidered that the settlement possibilities have been exhausted by the 
separate conciliation program. 

The conciliation program in the branches of Circuit Court for 
Milwaukee County has been well described by the late Honorable 
Daniel W. Sullivan.** Judge Roland J. Steinle*® describes the present 
conciliation and pre-trial practice, including a recent change now in 
effect, as follows: 


The Circuit Court of Milwaukee County at present has nine 
branches. In 1954 there will be ten branches. The Judge of one 
branch presides over the calendar. Judges of two branches pre- 
side over the family Court Division. One Judge presides over 
the conciliation branch and five judges are assigned to general 
trial work. 

The conciliation branch of the court was established in 1937 
by the late Honorable Daniel W. Sullivan. He presided over it 
until the time of his death in the early part of 1952. At present 
this writer presides over that branch. It has been estimated that 
the conciliation branch assists in the disposition of about seventy 
percent of the cases noticed for trial, exclusive of divorces and 
annulment actions. 

The primary purpose of the conciliation branch of the court 
is to attempt to settle or adjust cases. Litigants avail themselves 





** Technic of Conciliation Developed in Milwaukee by late Hon. Daniel W. 
Sullivan, presiding judge, Branch Two, Circuit Court of Milwaukee County, 
22 J. Am. Juv. Soc. 155-156, 174-177 (1938-1939). 

# Circuit Judge, Branch Three, Circuit Court of Milwaukee County. 
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of this service of the Court entirely on a voluntary basis. Until 
October 1, 1953 the practice consisted of channeling all cases 
(except domestic relation cases) through the conciliation branch. 
If one or both sides indicated no useful purpose would be served 
in holding a conciliation conference, the case would be placed on 
the calendar for trial. If no such indication was given the cases 
would be called in rotation for a conciliation hearing. Now con- 
ciliation service is offered only when both sides request it and 
after the case has reached the alarm calendar. 


Judge Steinle (Branch Three, Circuit Court of Milwaukee County) 
describes the procedure in the conciliation conference in Circuit 
Court very much as Judge Gordon (Branch One, Milwaukee Civil 
Court) describes the conciliation procedure in Civil Court. As to the 
conduct of separate pre-trials, Judge Steinle states: 


Practically all the Circuit Judges of Milwaukee County hold 
SS conferences with respect to cases assigned to them for 
trial. ... 

Until October 1, 1953 practice in Milwaukee consisted of an 
assignment of about fifty cases to a trial Judge. The trial Judge 
then scheduled his own pre-trial conferences and at such con- 
ferences fixed the date for trial. Usually the trial date was some- 
thing from a week to four weeks after the conference. The Judges 
learned from experience many of these cases would be settled 
after the pre-trial conferences, but before the time that the case 
was set for trial. It was difficult for the Judges to fill in cases 
between the date reserved for the trial of the settled case and the 
time when the next pre-trial case was to begin. The Judges 
adopted a new system and are working under it now. Each day 
the Calendar Judge assigns cases for actual trial to Trial Judges. 
Most of our Judges under this new system hold a pre-trial con- 
ference on the day set for trial and immediately before its com- 
mencement. While by such method one of the principal features 
of the pre-trial is eliminated, to-wit, the non-necessity of sub- 
poenaing witnesses whose testimony might be stipulated upon 
at the pre-trial conferences, nevertheless, in the main, the other 
valuable features of pre-trial are preserved. We considered the 
adoption of a program whereby one Judge would pre-trial all 
cases ready for trial and in that way eliminate the need of arrang- 
ing for the presence of witnesses on the day of trial in cases where 
such testimony might be stipulated, however, our Judges felt 
there was a greater value in having the Judge who was going to 
try the case participate in the pre-trial conferences than under 
= contemplated system and hence the program which we now 

ve. 


Judge Steinle further states: 


The Bar of Milwaukee County favors pre-trial conferences. 
They find it a time saver and money saver for themselves. The 
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courts who have employed pre-trial procedure have come to favor 
it very much. I am certain that if pre-trial procedure was to be 
abandoned in our Circuit that the members of the profession 


would deem it a great step backward. 


This program solves, in Milwaukee County, any problem as to 
the propriety of judges urging settlement in cases which they will 
try and at the same time has done much to speed up the movement 
of a heavy calendar of civil cases. The Civil Court practice and the 
new Circuit Court practice, however, involving the holding of pre- 
trials immediately before the trial, does, as Judge Steinle suggests, 
eliminate one of the most valuable phases of a pre-trial—eliminating 
trial preparation and providing for the court’s preparation for trial.“ 
However, separate conciliation proceedings before a judge who is 
not to try the case go a long way toward eliminating the danger 
that the client might be faced with choosing between the advice of 
the conciliation judge and his own counsel in that the conciliation 
proceedings are entirely voluntary. 

While this program appears to afford a substantial solution to the 
question posed under this heading insofar as Milwaukee County is 
concerned, it is impractical in almost all of the other jurisdictions in 
the state. It has been suggested that Circuit Court Commissioners 
could be used to conduct conciliation conferences. We doubt that 
attorneys would voluntarily request such conferences in view of the 
fact that many Circuit Court Commissioners are not themselves 
experienced in trial work. 

The problem posed in this section does not exist as to those judges 
who feel that the judge should simply inquire as to the state of settle- 
ment negotiations and try to be of mild help to the parties if settle- 
ment seems close. But for the judge who has expressed himself 
strongly as to his views on settlement during the course of the pre- 
trial and who feels that he has either pre-judged the case or the 
parties may believe he has, the only solution at hand seems to be 
for him to disqualify himself on his own motion and call in another 
judge just as he would if an affidavit of prejudice were filed against 
him.*? It is likely that there would be only a few cases where the 
judge would take so definite a position on settlement, and of those 
in which he did most would probably be settled as a result of his 





“1 See, for more detailed discussion, page 33 infra. 
# Judge Elton J. Morrison (Columbia County Court) states as to this: 

As a matter of fact, there have been instances where I have felt that I have 
expressed myself too freely and fully in conferences to sit on the cases, and 
have voluntarily withdrawn from hearing those cases. Such withdrawal is 
induced not so much because I feel I have become opinionated as because 


I fear the parties suspect I have. 
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efforts. The number remaining for trial. would be so small that call- 
ing in another judge may not be an impractical solution. 

The solution to this problem might automatically come if a general 
understanding could be reached as to how active a part (short of 
“forcing’’) the trial judge should take in urging settlements. 


What Should Be the Order and Make-Up of the Pre-Trial Agenda? 


Most judges start the pre-trial either by reciting themselves what 
appear to be the facts and the conflicting contentions of the parties 
or having each counsel, respectively, do so. Judge Andrew Parnell® 
questions counsel as to the nature of the case, the chief issues, etc. 
feeling that by so doing he gets to the essentials quicker than he 
would by having formal statements either by the court or the re- 
spective counsel. After the real issues are identified, many judges go 
right into a discussion of settlement. Many others first take up in 
order all subjects outlined in the sub-paragraphs of the pre-trial 
statute, leaving until last their inquiry as to settlement or their 
discussion of it. Judge Conway (Wood County Court) outlines the 
advantages of the latter procedure as follows: 


At a pre-trial conference I follow an outline of the pre-trial 
statute, taking each item in the statute as it is mentioned in its 
order. It is my opinion that that gets people working together 
to some extent. There is no talk of settlement at all until such 
time as we have gone through that outline. By that time there 
have been some concessions from one side or the other, and I 
then ask what the possibilities of settlement are. 


Judge Charles D. Madsen“ points out: 


We usually work on settlement first, because if the case can 
be settled, other matters are a waste of everyone’s time and 
money. 


It would appear that if a sensible discussion of settlement is to be 
had (either with or without the judge participating), it could best 
be had after a systematic review of the issues, both legal and factual, 
and of the problems of proof. After such a review, which generally 
reveals some weaknesses and strong points of the respective sides, 
counsel are generally more inclined to talk frankly about an ultimate 
disposition of the case. While the particular order of the agenda does 
not necessarily affect the attorneys’ preparation, so long as the at- 
torneys know what the substance of the agenda will be, it is our 

“ Circuit Judge, Tenth Judicial Circuit (Langlade, Outagamie and Shawano 


Counties), Appleton, Wisconsin. 
“ County Judge, Polk County Court, Balsam Lake, Wisconsin. 
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observation that much time is often lost when the judge starts the 
conference by first inquiring as to the highest figure the defendant 
will offer and the lowest figure the plaintiff will take, etc. Generally 
at this stage counsel are unprepared to commit themselves and the 
judge has little way of knowing what particular problems the parties 
face that might lead them to consider settlement rather than the 
risk of trial. Many judges, however, do start out with settlement 
discussion. They are of the conviction that it saves time to do so. 

The main body of the agenda, dealing with amendment of plead- 
ings, simplification of issues, stipulations as to ultimate fact questions, 
evidence, etc., follows pretty much the same pattern in all courts in 
which pre-trials are held. Most judges use the statutory outline and 
the statute is quite specific as to what matters are to be taken up. 
Judge Kopp (Fifth Circuit) describes his usual procedure as follows: 


When I call the parties together I ask the plaintiff to make 
a statement, then the defendant to make a statement, and then 
I ask for the following: 

(a) Is there any amendment of pleadings desired? If so, it is 
discussed and agreed upon if possible. 

(b) Are all adverses had or is someone going to ask at the last 
moment for an adverse? 

(c) An examination of all vouchers, etc. as to special damages 
and attempt, if possible, to have their reasonableness admitted. 

(d) If plats, maps, or mathematical computations are involved, 
have them examined and admitted if possible to avoid the calling 
of surveyors, accountants, etc. 

(e) Any and all other things that may shorten the trial. 


Judge Drury (First Circuit) requires counsel for the plaintiff in a 
personal injury case to come to the pre-trial conference prepared to 
furnish other counsel with a complete listing of special damages and 
to be able to support this listing with itemized statements. Judge 
Drury states: 

It has always seemed to me that the order in which the vari- 
ous matters are considered is very important. For instance, if 
all items of special damage in a negligence action are stipulated 
to be answered by the court upon the trial, the only items left for 
consideration by the respective counsel when the question of 
settlement is broached are negligence, contributory negligence, 
comparison of negligence, pain and suffering and permanent dis- 
ability, if any. By this method of reducing the elements involved 
in the case the time spent in considering the question of settle- 
ment is substantially reduced. 


Judge William C. O’Connell (Thirteenth Circuit) outlines his 
agenda as follows: 
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1. The court states the facts briefly, as shown by the pleadings, 
and allows the attorneys to state the disputed facts. 

2. The court then asks the following questions: 

(a) Are there to be any amendments to the pleadings? 

(b) Are any new parties to be interpleaded? 

(c) Have all adverses and independent medical examinations 
been held and had? 

(d) As to stipulated facts, what about maps, bills for expend- 
itures, photographs and other contemplated exhibits? 

(e) How long will be required to try this case? 

(f) Are any cases to be consolidated for trial? 

(g) What efforts have been made to settle the case or cases? 


As to his own agenda, Judge Duquaine (Fourteenth Circuit) states: 


I ask the plaintiff’s attorney to give me a brief statement 
of the nature of the case with the salient facts and the grounds 
upon which the claimed liability exists. Defendant’s attorney 
then states his version of the facts and his reasons for asserting 
that there is no liability. From here on the discussion proceeds, 
with the Court participating in any legal questions raised... . 

I have never had any trouble with stipulations covering items 
such as hospital expense, etc., because I always instruct the 
jury, when there is a stipulation as to an item of damage, in a 
manner calculated te remove any inference that the stipulation 
means an admission of liability. 


Judge Helmuth F. Arps (Third Circuit) outlines: 


I try to get a picture of the issues presented by the pleadings. 
In some cases, especially in personal injury cases, where it is 
unnecessary to plead contributory negligence or assumption of 
risk, under our practice, I inquire definitely from defense counsel 
as to whether such issues are involved and, if so, what items or 
specifications of negligence will be set up as contributory negli- 
gence or if assumption of risk is in the picture. 

I try to get the parties to agree on the medicals and specials, 
or as many of them as are not in dispute. In many instances the 
result has been that we submit causes with only one or two ques- 
tions of damages to be determined by a jury; for example, pain 
and suffering or consequent disability as a result of injuries re- 
ceived, with all the other medicals agreed upon and stipulated. 

I make rather extensive notes at the time of holding a pretrial. 
I have a form prepared that I use . . . in which the causes at any 
term are designated, appearances of counsel noted, as well as 
writing down the time of hearing, issues raised and what items 
may be stipulated upon as a means of avoiding unnecessary 
expense of calling witnesses and saving the time of the court, 
jury and all parties concerned. In consequence of this rather 
rigidly adhered to pretrial rule, we rarely have a personal in- 
jury case taking more than two days i in trial. 
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Judge Oscar J. Schmiege* prefers to take up the matter of settlement 
first, and he relates: 


The first step in our pre-trial conference is to determine 
whether or not a settlement can be effected. We generally ask 
the plaintiff to make a short statement of his case. After he has 
made his statement, the defense attorney makes a short state- 
ment of his case. The question of liability is then discussed and 
after that determination, a discussion is had relative to the 
amount of damages requested. The defendant’s counsel is given 
time to present his side of the damage question. It is often at this 
point that a settlement is effected, I would say, in about 50% of 
the cases. If settlement is not reached at this point, we proceed 
to determine what issues are to be submitted to the jury. We 
also then obtain stipulations relative to undisputed facts and 
exhibits which may be introduced by either side. 


Some judges take occasion at the pre-trial to get the parties to 
agree as to when medical witnesses will be testifying so that opposing 
counsel can make advance arrangements to have adverse medical 
witnesses hear each other’s testimony. 

Judge Madsen of Polk County comments upon the trial time that 
he saves by having most legal questions that can be anticipated at 
the pre-trial decided at the pre-trial conference. He suggests: 


We also [sometimes] reach a point, in which I, as Judge, state 
that I would make certain rulings as I was convinced the law 
was this way, and the attorneys disagreeing with it could make 
their objections at the time, but all these matters were argued 
out in pre-trial conferences, so that it will not be necessary to 
take a recess while the jury is present, adjourn to the chambers 
and argue these matters out. 


Apparently few judges require that any particular proposed evidence 
be submitted at the pre-trial.“ So far as we can discover, all judges 
permit the attorneys to present such matters at the pre-trial as they 
desire to present and do not foreclose the attorneys from presenting 
evidence on the trial that has not been discussed at the pre-trial.‘ 
Judge Thomas E. McDougal (Langlade County Court) writes: 





“ Municipal Judge, Municipal Court for Outagamie County, Appleton, Wis- 
consin; Chairman of the of Criminal Court Judges. 

“The formal notice of pre-trial conference sent out by Judge William C. 
O’Connell (Thirteenth Circuit) states: ‘For the purpose of ascertaining whether 
identification may be necessary, they [attorneys] should also have with them 
- documents, maps and photographs as they may intend to use upon the 
tri hag 


7 In interpreting the powers of the pre-trial judge under Federal Rule 16, the 
Federal Courts seem to hold that there is broader compulsory power than most 
of our state court judges, in fact, employ. In Berger v. Brannan, 172 F.2d 241, 
243 (1949) the Circuit Court of Appeals of the Tenth Circuit, in holding that a 
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We then [after attorneys have outlined their respective posi- 
tions] have an informal discussion and attempt to agree on what 
the issues are, so that at the time of the trial neither of the at- 
torneys can claim surprise. This aids me greatly in drawing my 
instructions to the jury, especially in negligence cases if I know 
there is going to be an issue of assumption of risk or any other 
violation of the Statute. I can have my instructions ready for the 
attorneys. However, I distinctly inform the attorneys that this 
does not preclude them from presenting evidence that is mate- 
rial, which has not been discussed at the pre-trial conference. 


As to the atmosphere which should prevail during the discussions 
as to narrowing the issues, Judge Harry 8S. Fox (Twelfth Circuit) 
elaborates: 


The ideal pre-trial conference should be conducted as a round 
table preparation for trial in which all parties, including the 
judge, frankly discuss the problems which will arise at the trial, 
with a view to expediting the trial and with a view to determin- 
ing the real issues between the parties. A pretrial conference 
will succeed in this purpose only if the parties are willing to 
‘lay their cards on the table.’’ The lawyer who still believes that 
a lawsuit resembles a poker game, to be played with a few aces 
up his sleeve, does not understand the modern concept of a law- 
suit. He is not entitled to the advantages of a pre-trial conference. 
He should be permitted to play his aces in his own way in the 
courtroom, where he will usually find that they will be trumped. 





party could not later challenge an accounting exhibit after having failed to point 
out exceptions to the same at the pre-trial conference, comments as follows: 
The spirit of a pre-trial procedure is not only to call the parties together 
and ask them to stipulate as to all matters concerning which there can be 
no dispute, but to compel them to stipulate and as to all facts concern- 
ing which there can be no real issue. The court has a right to compel the 
parties to do this. .. . Unless the court has such power, a pre-trial conference 
1s indeed innocuous and of little help. Without Rule 16, the court always 
has had the power to ask the parties to meet and request them to try and get 
together on all such matters. The purpose of the pre-trial p ure is to 
compel them to do this. 


In Cherney v. Holmes, 185 F.2d 718, 721-722 (1950) the United States Court of 
Appeals for the Seventh Circuit, in an opinion written by Judge Duffy, holds: 
Attorneys at a pre-trial conference owe a duty to the court and opposin 
counsel to make ful] and fair disclosures of their views as to what the — 
issues at the trial will be. Rule 16 has done much to eliminate sham and sur- 
prise in the pospenstion and trial of cases in the federal courts . . . one of 
the results of fair disclosures at a pre-trial conference is to take cases from 
the realm of surprise and maneuvering whereby an unwary counsel might 

see the just cause of his client lost. 

The attorney for the defendant should have disclosed at the pre-trial con- 
ference that he had seven photographs of the Holmes automobile, and 
expected to or might introduce them at the trial. The trial court evidenced 
some surprise that admission of these pictures had not been included in the 
stipulation. Under the circumstances the court would have been entirely 
justified in refusing to admit these pictures in evidence, but its wide discre- 
tion in this respect was not abused. 
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Many judges use the occasion of the pre-trial to inform counsel 
as to the subjects they desire to have covered in the trial brief. These 
judges permit the trial brief to be confidential. No copy is served on 
the adverse party or parties. The judges who use the trial brief com- 
ment that it is of immeasurable help to them in anticipating prob- 
lems of trial. Apparently, there is no uniform understanding as to 
the propriety of each party submitting confidential trial briefs to the 
trial judge. Some judges doubt that any communication ought to be 
passed between counsel and the court that is not made available to 
all other counsel. Judges who make use of the trial brief feel that 
there is no impropriety so long as all the parties have equal oppor- 
tunity to submit such a brief covering such questions as each re- 
spective party anticipates will arise upon the trial. They point out 
that the value of this aid to the court would be substantially lost 
if the brief had to be circulated among adverse parties since the 
usual trial brief outlines counsel’s complete plan of the presentation 
of his case. This sometimes includes citations of authorities as to 
admissibility of certain evidence and the propriety of certain in- 
quiries and questions. This, of course, is information that counsel 
invariably will not divulge to the opposition. Judge Edward M. 
Duquaine (Fourteenth Circuit) relates: 


When propositions of law are advanced at the pre-trial with 
which I do not agree or with which I am unfamiliar I usually 
request the attorneys to furnish me with a trial brief or a list of 
the principal cases upon which they rely. Generally, I tell them 
that if a case is going to involve any questions of evidence or 
legal propositions with which they may consider I am not fully 
familiar, I will welcome their trial brief. Trial briefs are kept 


confidential. 


The pre-trial agenda, therefore, covers almost all subjects with 
which the attorneys and the court might be expected to concern 
themselves as the case is about to reach trial. The court has broad 
power as to the type of order it can enter as a result of the pre-trial. 
In all but very rare instances, however, any order entered is based 
upon stipulation of all counsel. No occasion has arisen in Wisconsin 
to test whether a court could enter a pre-trial order in the absence 
of an attorney who has neglected to appear at the conference pur- 
suant to the usual notification by the court. As a matter of practice, 
our judges uniformly feel that the conference cannot proceed unless 
all of the attorneys are, in fact, present. The judges feel that attorneys 
are cooperative in keeping their schedules of pre-trial appointments. 
The great majority of orcers entered as a result of the pre-trial are 
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entered directly upon stipulation of counsel. In some instances, mo- 
tions for continuance, for amendment of pleadings or production of 
documentary evidence and other such preliminary matters are dis- 
posed of in the course of the pre-trial conference. The disposition 
made, of course, may not be the result of a stipulation. From the 
writers’ own experience, many hours of fruitless trial preparation 
are often saved during the course of a one hour pre-trial conference 
and the parties and the judge are thereby enabled to approach the 
trial with a clear knowledge of what the issues will be. 


The Judge’s Preparation 


Some judges prepare for a pre-trial by reviewing at least the plead- 
ings and perhaps the entire record up to the date of the pre-trial. 
They feel that the time spent in so doing makes the pre-trial more 
productive. Other judges, because of pressure of time, feel that they 
can sufficiently familiarize themselves with the issues as a result of 
the conference itself. Whichever custom the individual judge may 
follow, there is little question but that the pre-trial itself affords the 
judge his first clear picture of the nature and real issues of the case. 
The discussion in the course of the pre-trial gives the judge the 
general background of factual, evidentiary and legal problems that 
will be encountered upon the trial. Most judges begin to formulate 
their thinking with respect to the special verdict during the course 
of the pre-trial and they solicit the parties’ help in enabling them to 
do so. The need for special or unusual instructions may first be noted 
at the pre-trial. While no definite decision may be reached as to the 
form and contents of such instructions, the judge is given an oppor- 
tunity to discuss instructions in the presence of all counsel and he 
frequently asks that the parties submit proposed instructions on 
certain unusual subjects. In cases where the defense contends that 
the plaintiff will be unable to present a prima facie case, useful 
discussion may be had as to the evidence required to present a jury 
issue. Whether definite agreement is reached on these matters, there 
is little question but that the trial judge, as well as the attorneys, 
profits from the analysis and identification of the questions that 
result. Judge Edward M. Duquaine’s (Fourteenth Circuit) remarks 
stress this: 

Seldom, if ever, is anything said on the point that a pre-trial 
gives the trial judge an opportunity to ascertain in advance of 
trial whether the trial is going to or probably will involve ques- 


tions of evidence upon which he should “brush up,”’ or instruc- 
tions which in fairness should be given and the material for 
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which does not then accurately lie in the judge’s mind or in his 
library of instructions. A pre-trial enables the judge, if he asks 
the proper questions, to ascertain the points upon which he 
should prepare for trial. If the judge uses the opportunity for 
such purpose and follows it with the necessary research, he is 
certain to conduct more trials in a manner free from error than 
would otherwise occur. I am satisfied in my own mind that I 
have several times saved myself from reversible error because 
as the result of a pre-trial I anticipated and prepared for rulings 
on evidence and got ready for instructions which I would not 
ri had time to completely work out during the course of the 
trial. 
Judge Arthur Luebke (Beloit Municipal Court) believes: 


One of the real benefits of the pre-trial conference to me which 
may not always be emphasized—probably because of judicial 
pride—is the fact that a judge thereby is given an excellent oppor- 
tunity to educate himself before the trial even as attorneys do. 


It is perhaps because of the realization of the many benefits to the 
trial judge by way of his own preparation for trial that a growing 
number of our judges are requiring pre-trials and not merely waiting 
for the attorneys to request them. In circuits where attorneys must 
request a pre-trial conference, it is entirely possible that for strategic 
reasons they may fail to do so and thus go directly into the trial of 
a complicated lawsuit, depriving themselves and the trial judge of 
many of the advantages they would have in their own preparation 
had the case been effectively pre-tried. Perhaps the parties felt that 
settlement was out of the question, but even if this were so, the ad- 
vantages to the attorney and the trial judge of using the pre-trial 
as an effective preparation for trial should not be lost sight of. The 
plaintiff, who sometimes is suspected of having a greater interest in 
an error-free record, should particularly see some advantage to the 
trial preparation opportunities afforded by the pre-trial to the judge 
who is to try the case. 


Should the Clients Be Present at the Pre-Trial? 


This is a rather fundamental question and, again, it is one upon 
which there is a wide variety of opinion. Some judges require the 
presence of clients. Others leave the answer to the discretion of the 
respective attorneys. Still others discourage attorneys from bringing 
their clients, particularly if the attorneys plan to have the clients be 
present at the conference itself. Some judges feel it is well to have the 
clients in the courthouse but not at the actual conference. Attorneys 
may like to bring their clients in some circumstances but not in 











January] PRE-TRIAL PRACTICE IN WISCONSIN COURTS 35 


others. Most attorneys hesitate to bring their clients if they feel 
there is danger that the judge will want to talk to them separately 
about settlement. 

Some of the pro’s and con’s are best expressed by comments of the 
judges themselves. Judge Alfred L. Drury (First Circuit) describes 
the procedure he follows: 


Insurance adjusters are requested to attend pre-trial hearings 
if possible in order that they may have first hand knowledge of 
what transpires. It is desirable that the parties to the action be 
available but experience has taught me not to have the parties 
present in the room at the pre-trial conference itself, except, of 
course, the insurance adjusters. The reason for this is that the 
parties themselves are likely to draw erroneous impressions from 
what may be said during the hearing either by the court or op- 
posing counsel. 


Judge Russell E. Hanson (Eighteenth Circuit) asserts: 


The attorneys know that it is the attitude of the Court that 
they should have their clients present at any pre-trial conference, 
particularly if the attorney is so situated that he needs the advice 
or consent of his client to any adjustment. 


Judge James H. Levi** recommends to the attorneys that they have 
their parties present in case a satisfactory settlement can be reached, 
but he does not make it mandatory. Judge Henry G. Gergen (Dodge 
County Court) advises the attorneys to come to court accompanied 
by the party each represents or with authority from the party suf- 
ficient to settle the matter if a settlement can be reached. Similarly, 
Judge Morrison (Columbia County Court) requires that the parties 
be present if possible or, in lieu of their presence, that counsel appear 
with complete instructions from their clients. Judge Kenneth 8. 
White (Eighth Circuit) asks that the attorneys bring their parties, 
although he does not strictly require that this be done. Judge F. H. 
Schlichting** asks that the clients be available in the courthouse for 
consultation with their counsel but does not desire that they be 
present in the conference room. Judge Alvin C. Reis® advises that: 


Plaintiffs and defendants are not required by court rule to be 
present in person but our attorneys are smart enough to have 
them there if they have wind of a potential settlement. 





48 County Judge, Portage County, Stevens Point, Wisconsin. 

** Circuit Judge, Fourth Judicial Circuit (Sheboygan and Manitowoc Counties), 
Sheboygan, Wisconsin. 

8 Circuit Judge, Branch One, Ninth Judicial Circuit (Dane and Sauk Coun- 
ties), Madison, Wisconsin. 
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Judge Carl H. Daley (Eleventh Circuit) permits the clients to be 
present at the conference when the attorneys desire to bring them. 
Judge Sachtjen (Second Branch, Ninth Circuit) asks that the clients 
be present at the conference itself. Judge Bruce F. Beilfuss (Seven- 
teenth Circuit) desires either that the clients be present or that 
their attorneys have necessary atuthority to settle, if settlement be- 
comes possible. Judge Byron B. Conway (Wood County Court) 
usually asks that the clients not sit in on the pre-trial conference. 
Judge Harry 8. Fox (Twelfth Circuit) concludes: 

Generally the parties (including responsible representatives 
of insurance companies) should be present at the conference. 
It may be their first opportunity to realize that there are two sides 
to the lawsuit. (Because of a few unfortunate experiences with 
[some] parties, I would say that attorneys should be permitted 
some discretion in this matter.) 


From these comments, which, though not exhaustive, are repre- 
sentative, it would appear that if there is a majority preference it is 
in favor of having the clients somewhere in the courthouse, but not 
actually present at the conference itself. Their availability in the 
courthouse will, naturally, be of assistance if the settlement margin 
narrows sufficiently so that further negotiation might lead to a direct 
disposition of the case at the conference. Their presence in the con- 
ference itself, however, sometimes works at cross purposes with the 
judge conducting the conference, in that it destroys the attitude of 
frankness and sincerity which makes the pre-trial productive. Many 
attorneys object to their clients being present on the basis that, 
depending upon the intelligence and disposition of the client, the 
attorney may have to spend the rest of his time on the lawsuit 
explaining to the client the significance of some of the remarks, 
stipulations, etc. Then too, of course, there are the clients who feel 
that the lawyer is letting them down if he agrees to anything the 
other side says or, indeed, if he fails to pound the table and generally 
act as violent as they feel about the case. 

However, the apparent “‘majority solution’’ to the client problem 
has the weakness that the client who is required to sit in an empty 
courtroom while the lawyers go into conference in chambers with the 
judge, may always thereafter harbor some unwarranted suspicion as 
to what took place behind the closed doors in his own lawsuit. 

Perhaps the decision whether the client should be present, be in 
the courthouse or be left at home, might best be left to the discretion 
of the attorneys themselves, except in those cases where the judge 
insists that he take up the discussion of settlement with the clients 


themselves. 
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The Pre-Trial Order 


While our pre-trial statute leaves the holding of pre-trial con- 
ferences to the discretion of the trial court, it makes it mandatory 
that if the conference is held, a pre-trial order shall be made. Al- 
though many judges dictate a pre-trial order to the reporter, who 
then files the original and furnishes copies to counsel, an equal 
number of judges do not formalize their order to this extent. Because 
of the time and stenographic requirements involved and because the 
attorneys can generally be counted on to iiake notes as to their 
stipulations and abide by them, many judges either make their own 
longhand notes as to the matters stipulated or simply dictate the 
stipulations to the reporter, instructing the reporter to keep his notes 
for future reference should any question arise. Some judges handle 
the simpler and more routine pre-trials in the latter manner, and 
prepare formal orders only in the more involved cases where a great 
many matters are stipulated. While this may be only a matter of 
mechanics, it is well for the attorney to be aware of the particular 
judge’s practice, for if he is not to be furnished a formal written 
order, he must make complete notes during the course of the pre- 
trial so that he may have a record of the matters agreed to. 


The Pre-Trial of Court Cases 


Many judges conduct a pre-trial of both court and jury cases, 
many others have pre-trials only of jury cases, and a few are ex- 
perimenting with pre-trials of court cases without having finally 
decided their efficacy. The discussion in this article is chiefly ap- 
plicable to the pre-trial conference of jury cases. 

In their comments to us, the judges have not dealt with the sepa- 
rate problems created by the pre-trial conference in a court case. It is 
apparent, however, that in many respects there is necessity for dif- 
ferent approach by the judge. Undoubtedly the court must be even 
more careful to avoid giving the impression of having prejudged the 
case since it will be the judge himself who will be deciding upon the 
conflicting evidence and, if money damages are involved, fixing the 
amount. Some judges find that the holding of a pre-trial in divorce 
and custody matters is useful and timesaving. The pre-trial statute 
expressly permits pre-trials in both court and jury cases. 

We pass this subject simply with the observation that the prob- 
lems already discussed in connection with the client’s presence, 
judge’s part in settlement discussion, etc., become even more delicate 
and require more careful handling where the case is one of fact for 
court. 
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Pre-Trials in Federal Courts in Wisconsin 


The State of Wisconsin is made up of two Federal Judicial Dis- 
tricts. The Eastern District of Wisconsin embraces twenty seven 
counties, with a population of approximately two million people. 
The Western District has approximately one and one-half million 
inhabitants residing in forty four counties. Litigation is so extensive 
in the Eastern District that the United States Senate has passed a 
bill creating an additional district judgeship for the Eastern District, 
and it is fully expected that the House will concur and that the bill 
will be signed by the President sometime after January of 1954. 

With increased litigation in these courts, more and more attorneys 
are appearing therein for the first time. There has prevailed in this 
state the general feeling on the part of the average practitioner that 
his appearance in a Federal Court action is akin to an adventure 
into a foreign jurisdiction. Many attorneys feel that the type of 
practice in Federal Courts is so completely divorced from the practice 
which prevails in the State Courts that they are likely to retain 
counsel experienced in Federal Court litigation to help them. For 
the most part, this should not be necessary if attorneys would fa- 
mniliarize themselves with the new rules of civil procedure which 
obtain in the Federal Courts. 

The use of the pre-trial conference can be most helpful to attorneys 
going into the Federal Courts for the first time because it gives them 
an opportunity to sit around a table informally with the judge and 
opposing counsel. Pre-trials in the Federal Courts in Wisconsin are 
conducted pretty largely according to the strict letter of Rule 16." 
There are some mechanics in connection with the operation of these 
pre-trials which appear different than those followed in the majority 
of our State Courts. 

In addition to matters handled in state courts, these courts dispose 
of matters involving bankruptcy, patent, copyright and tariff cases; 
tax, contract, anti-trust and admiralty actions; actions involving 
the United States either as plaintiff or defendant in civil matters. 

As heretofore pointed out, Rule 16 of the Rules of Civil Procedure 
for District Courts of the United States** is identical with the pro- 
visions of our state pre-trial statute. 

Judge F. Ryan Duffy,™ for the United States Court of Appeals 





®! See note 1 supra. 

® Tbid. 

8 Wis. Star. § 269.65 (1953). 

* Judge, United States Court of Appeals, Seventh Circuit, made up of the 
States of Wisconsin, Illinois and Indiana. 
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for the Seventh Circuit, in Radio Shack Corporation v. Radio Shack, 
Inc.® has written: 

Pre-trial conferences should be given every possible encourage- 
ment by the courts. Many crowded dockets have been brought 
up to date or at least greatly eased as a result of pre-trial con- 
ferences. 


United States District Courts for Wisconsin 


Judge Patrick T. Stone®™ holds terms of court at Madison, LaCrosse, 
Wausau, Eau Claire and Superior, Wisconsin, with the bulk of the 
business being handled at Madison and Superior. 

Judge Robert E. Tehan*’ has his terms at Milwaukee, Oshkosh 

and Green Bay, although litigation in the metropolitan area of Mil- 
waukee has become so heavy that it has been impossible for him to 
make excursions to Oshkosh and Green Bay and, consequently, most 
of the litigation in the Eastern District is disposed of by Judge Tehan 
at Milwaukee. 
- Both the judges for the Eastern and Western Districts of Wisconsin 
employ the pre-trial statute, in accordance with the statute itself 
and in accordance with the opinion of the United States Court of 
Appeals speaking through Judge Duffy in Radio Shack Corporation 
v. Radio Shack, Inc., supra. 


(a) Western District of Wisconsin 


Judge Patrick T. Stone gives us a bird’s-eye view of his practice 
of pre-trial in the following letter to us: 


Pre-trial conferences are had in all court and jury cases. The 
court calls pre-trial conferences not later than two weeks prior 
to the trial date, and expects counsel that is to try the case pres- 
ent at the conference, and to bring with them maps, photo- 
graphs, sketches, a list of special damages, etc., which will be 
submitted to opposing counsel, and this usually results in a stipu- 
lation that they may be received in evidence without further 
proof. I do not direct clients to be present. 

Pre-trial conferences are held at a place in the District most 
convenient to counsel. A reporter is present at all conferences. 
The court examines the file and is familiar with the issues before 
the conference. Conferences are held after all preliminary matters 
are disposed of, such as adverse and physical examinations. 





5 180 F.2d 200, 207 (1950). 
5 United States District Judge for the Western District of Wisconsin. 
57 United States District Judge for the Eastern District of Wisconsin. 
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Motions to amend pleadings are also disposed of at pre-trial 
conferences. We do not discuss proposed instructions at the con- 
ference. A discussion of proposed settlement terms is not per- 
mitted in the presence of the court. We discuss the issues and 
what may be done to expedite the disposition of the case. The 
court, at times, advises counsel that if they desire to talk settle- 
ment the library is available for their use. 

Trial briefs are required at least seventy two hours before trial, 
which is usually long after the pre-trial conference. Medical testi- 
mony during the trial is usually offered when it is convenient for 
the doctor to be present, and the court permits them to be called 


out of order, if necessary. 

I have had excellent cooperation from the Bar. Pre-trial con- 
ferences have resulted in many settlements thereby lessening 
the expense to clients and the government. 


(b) Eastern District of Wisconsin 


Judge Tehan gives us the following information with regard to 
pre-trial which prevails in his jurisdiction: 


In setting cases for pre-trial conferences, the Court works 
from « typewritten calendar of civil cases provided by the Clerk 
of the Court. All civil cases are placed on this calendar after 
issue has been joined and notice of trial has been filed. 


1. CALENDAR OF CrviL CASES 

The Calendar is divided into three sections: 

1. Private Civil Jury Cases. (Cases for the jury where United 
States is not a party.) 

2. Private Civil Court Cases. (Cases for the Court where 
the United States is not a party.) 

3. United States Civil Cases. (Cases in which the United 
States is party plaintiff or defendant.) 


2. PRE-TRIAL PROCEDURE THAT APPLIES TO ALL Crvit CASES 
At least one pre-trial conference is held in every civil case. 
Notices are sent out by the Clerk of Court. The conferences 
are held in the Court’s Chambers during regular working hours. 
Rule 12 of the Local Rules of Procedure is as follows: 
“PRE-TRIAL CALENDAR, AND CALENDAR 
There shall be maintained a pre-trial calendar upon which 
the clerk shall place all civil actions at issue which have been 
noticed for trial. No case shall be placed upon the trial cal- 
endar or be taken up for trial until after a pre-trial conference 
has been held, unless the court by order permits a waiver of 
pre-trial procedure. The clerk shall give to the attorneys of 
record due notice of the time and place of pre-trial con- 
ferences. Attorneys appearing at such conferences must 
have authority to enter stipulations. Upon failure of at- 











January) PRE-TRIAL PRACTICE IN WISCONSIN COURTS 41 


torneys having proper authority to appear at such con- 
ferences, the court may order stricken the pleadings of the 
party represented by such attorneys. A separate calendar 
of all cases in which the United States is a party shall be pre- 
pared by the clerk, and he shall give due notice to the at- 
torneys as to pre-trial conferences.”’ 


3. AGENDA 

There is no written agenda sent to the attorneys, but most 
of the attorneys who practice in this Court are familiar with the 
procedure, and Rule 16 of the Federal Rules of Civil Procedure 
is generally followed. 


4. PROCEDURE IN Private Crvit Jury CAsEs 

When I went on the Bench in 1949, and for two or three years 
thereafter, this type of action was noticed for pre-trial con- 
ference and in the conferences an effort was made to shorten the 
trial by agreement upon matters of special damages, admissi- 
bility or at least authenticity of exhibits such as x-rays, medical 
reports, photographs, etc., and invariably time limits were then 
set within which preparation for trial was to be completed in 
respect to the making of motions, completion of discovery pro- 
ceedings, preparation of and the submission of proposed special 
verdicts, special instructions and memoranda on questions of 
evidence. From approximately three years of experience in cases 
involving personal injuries, we felt that the orders inevitably 
made following such initial conferences were uniform, and that 
the objectives to be obtained thereby could be as easily and more 
conveniently obtained by a letter setting forth what the Court 
would expect in the way of preparation when the case would 
be called in for a pre-trial conference reasonably close to the 
time of trial. It might be helpful to expand further on the reason 
we felt that this change in our procedure would be helpful to 
all parties. It is my experience that painstakingly going through 
various items of damages, agreeing to them, and doing the same 
as to various exhibits to be introduced in evidence, can just as 
easily be done by the attorneys who this Court always presumes 
are fully competent to handle these cases. If agreement cannot 
be reached in the matter of a garage or medical bill or plat or 
x-ray, the Court assumes that the person withholding agreement 
has good and sufficient reason for so doing, and therefore the 
other party is put to his proof. 

It is our further experience that by calling these cases in as 
we invariably did within a month to five months after joinder 
of issue, the parties had not completed their preparation and 
hence were not in a position to evaluate them for the purpose 
of settlement. We recognize that settlement is not the primary 
purpose of pre-trial conference, but in a calendar such as ours 
it is a most important consideration, especially in view of the 
a that approximately 85% of such cases are settled before 
trial. 
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The deviation from our earlier procedure consists of sending 
the parties a letter, which indicates the type of preparation 
that the Court wants to have completed and the times within 
which it is to be completed, to the end that when the parties do 
come in they be in a position to make stipulations upon matters 
not covered by the Court’s letter, and, very importantly, to know 
the valuation of their case. 

If the parties cannot agree upon settlement the case is put 
down upon a Day Calendar, with prospect of trial reasonably 
soon. 

At this conference, in personal injury cases, the Court expects 
the attorneys to come clothed with power to stipulate and settle, 
and encourages the parties to have their principals available 
so that if agreement on the part of attorneys is reached further 
delay for the purpose of contacting principals will not be neces- 


We might mention in passing that the Administrative Office 
of the Courts has repeatedly emphasized to the Judiciary the 
tremendous costs of the jury, and encourages the Court to make 
every effort to avoid unnecessary and wasteful expenses. 

It is known to all of us how many settlements would not 
normally be had until the morning of trial, after the jury had 
been impanelled. Inasmuch as it would cost us $300.00 to $400.00 
to impanel a jury, we stress with the attorneys that it is their 
duty to the Government to reach their settlement beforehand. 

In determining which type of jury cases are to be accorded 
the foregoing procedure, the law clerk of the court examines the 
pleadings and files in each case. Those whose pleadings indicate 
an unusual fact or legal situation are grouped with the non- 
personal injury jury cases, and in those cases a simple notice is 
sent by the Clerk to the parties requiring their attendance at 
a fixed date. The usual pre-trial procedure is followed by a formal 
order establishing target dates for the end of preparation and the 
approximate trial date. 


5. PROCEDURE IN PrivaTEe Crvit Court AcTIONS 


The questions of law and fact in these cases are invariably 
more complicated than in the majority of jury cases. We have 
been uniformly successful in obtaining important stipulations, 
and not infrequently we have been able to obtain a complete 
stipulation of facts to be submitted to the Court. 

At the conference so called, the Court discusses with the parties 
problems such as are described in Rule 16, i.e., simplification of 
the issues, necessity or desirability of amendments to the plead- 
ings, possibility of stipulations of fact, motions prior to trial, 
joinder of companion cases and severance of an issue or issues, 
the resolution of which may be dispositive of the entire action 
or may substantially shorten the trial of the case. A written order 
invariably follows such a conference. These orders are not uni- 
form but they usually provide for such matters as the exchange 
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of exhibits, the completion of depositions and discovery pro- 
cedure, the fixing of dates for amendments to pleading and for 
motions to be filed, and exchange of names of expert witnesses 
or possibly of all witnesses. 

In the order a date is fixed for a subsequent conference, if one 
is necessary, at which time the parties are expected to have 
complied with the requirements of the pre-trial order and to have 
completed their preparations for trial. At this second conference 
the Court, after determining that no settlement is possible, sets 
the matter for trial. 

In some cases a number of pre-trial conferences may be nec- 
essary. Some of the actions filed, particularly in the fields of 
patent, anti-trust, admiralty and contract, require extensive 
preparation and consequently a number of conferences may 
be necessary before the final conference when the Court makes 
its attempt at conciliation. 


6. UniTep StaTEs GOVERNMENT CASES 

This type of case includes actions brought by or against the 
Government with relation to veterans’ insurance benefits, federal 
tort claims, civil tax actions, condemnation proceedings, libel 
actions, immigration cases and the like. The procedure employed 
in the handling of government civil cases is substantially that 
employed in private civil court cases, but it might be well to 
point out that a particular treatment is given to certain types of 
government cases. 

Civil tax cases are noticed for pre-trial conferences about 
twice each year, and set at a time at which a representative of 
the Attorney General’s Tax Department can be present. (This 
is an extremely specialized field, and one which ordinarily the 
local personnel of the United States Attorney’s Office does not 
handle.) It is his practice to arrive in Milwaukee a day or two 
beforehand to confer with the local tax officials in order to ac- 
quaint himself with all the facts in the case. Conferences are held 
at intervals and the issues are set forth by the parties. It is our 
experience that one out of four cases involves an issue of fact. 
As a result of the conferences, there is usually an agreement to 
prepare stipulations upon which there is subsequent agreement, 
and the cases then are submitted to the Court either on briefs 
or on briefs and oral argument. 

Federal tort actions are handled in a manner quite similar to 
private actions, and it has been our experience that a very high 
percentage of them are settled. It might be pointed out that in 
the matter of settlement there is not the “give and take’’ or 
bargaining common to private cases. The plaintiff in these cases, 
if he desires settlement, must submit an offer in writing to the 
Department of Justice, and the offer is either accepted or re- 
jected. It might be observed that it is also the policy of the 
Government in rejecting not to indicate the area in which it 
would entertain an offer, a practice which necessarily makes 
this a rather cumbersome and slow process for the plaintiff. 
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Other types of Government civil cases follow the general 
private civil practice as far as pre-trial is concerned. 

The pre-trial conference is an indispensable technique in dis- 
posing of this Court’s heavy calendar. It has brought substantial 
benefits to the litigants, their attorneys and the Court by shorten- 
ing the time of trial, by achieving conditions which have made 
for settlement, by reducing the outlay of the Government for 
juries, and in general promoting the administration of justice, 
both in the handling of the cases themselves and in making a 
forum available to litigants within a reasonable time after 
joinder of issue. 


Prior to the pre-trial conference, Judge Tehan sends to the attorneys 
for all the parties a form letter.®* 

We have reviewed a great number of orders which Judge Tehan 
has entered following a pre-trial conference. Sometimes he has more 
than one pre-trial. We have observed that the Judge expects that 
both sides of a controversy will exchange certain information which 
is calculated to expedite the disposition of litigation. For instance, 
in a certain case, we observe that the order following the pre-trial 
conference reads in part as follows: 





us 
Milwaukee, Wisconsin 
, 195. 





Re: Pretrial Procedure 
The case of. 








v 
has been placed upon the pretrial calendar and noticed for a conference on the 
day of. , 195. at pen | 

It appears to the court that the maximum benefit of the pretrial conference 
can be attained only when the parties and their counsel are possessed of such 
full knowledge of the facts and the law of the case that the parties may then 
and there understandingly enter into stipulations which may result in a substantial 
reduction of time necessary for trial. 

While settlement of the action is not listed as one of the objectives of pre- 
trial procedure (see Rule 16, Federal Rules of Civil Procedure), the high cost of 
jury trials and the crowded condition of the calendar make it necessary for the 
court to explore such possibility, especially in view of our experience that settle- 
ment is made in over 75% of negligence cases before trial. 

Whether it is because cases have been called tuo early or whether attorneys 
have put off their preparation, it has happened all too often that attorneys have 
not familiarized themselves with the facts and law of the case. The court has 
no alternative then but to enter an order setting time limits for the completion 
of such things as discovery proceedings, exchange of medical reports, bringing 
of preliminary motions and the like, and then setting a date for a second pre- 
trial conference. This seems a needless waste of everyone’s time. 

Rather than make a new local rule of the court, I prefer to enlist the coopera- 
tion of the Bar in this attempt to improve our procedure. 

The steps hereinafter suggested embody the usual provisions entered in a pre- 
trial order in negligence cases, and in the court’s opinion the time allowances 
set. are reasonable for the average case. 

NOW, THEREFORE, THE COURT REQUESTS YOU, as counsel of one 











January] PRE-TRIAL PRACTICE IN WISCONSIN COURTS 45 


.. . Not later than November 25, 1952 any party desiring to 
introduce in evidence at the trial any exhibit shall provide oppos- 
ing counsel with an opportunity to inspect said proposed exhibit, 
or a true copy thereof. Not later than December 5, 1952, each 
counsel who has had tendered to him the inspection of any 
such exhibit shall reply, in writing, stating the grounds, if any, 
—— which he will challenge the admissibility of any of said 
exhibits. .. . 


In another case, the following order was entered: 


1. The corporate existence of the plaintiff, as a . . . corporation, 
is admitted by the defendant. 

2. Plaintiff will supply a copy of the insurance policy to defend- 
ant. Within ten (10) days after receipt thereof, defendant will 
notify plaintiff, in writing, whether it intends to contest plain- 
tiff’s right of subrogation. If such right is not contested, it will 
be deemed admitted, and plaintiff need offer no further proof in 
support thereof. 

3. On or before January 15, 1953, plaintiff will supply to the 
defendant a list of the items alleged to have been + ons he or 
destroyed. On or before February 15, 1953, defendant will answer, 
in writing, stating which of the items it will challenge as not 
having been damaged or destroyed in the fire. 





of the parties, to cooperate in the accomplishment of the gees steps, when 
compliance therewith does not involve undue hardship or manifest injustice: 

1. SPECIAL DAMAGES. On or before . 
counsel for the plaintiff will submit to opposing counsel a written itemized state- 
ment of plaintiff’s special damage claims. On or before. 
opposing counsel will reply, in writing, stating which of the items, if any, will 
be challenged as being not necessarily incurred or not reasonable in amount. 
Any items not challenged will be admitted into evidence as admissions of fact. 

2. EXHIBITS. On or before , any party desiring to 
introduce any exhibit in evidence at the trial shall provide Rs cmey beeer py with 
an opportunity to inspect said proposed exhibit, or a true copy thereof. On or 

fore , each counsel who has had tendered to him the 
inspection of any such exhibit shall reply, in writing, stating the unds, if 
any, upon which he will challenge the admissibility of any of said ibits. Any 
proposed exhibits not challenged shall be deemed genuine and no proof of authen- 
ticity shall be required to introduce them into evidence. 

3. MEDICAL EXAMINATION AND REPORTS. Any party a whom 
recovery is sought for physical injuries shal) be entitled to a copy of all medical 
reports made by claimant’s doctors and shall further be entitled to have the 
claimant examined by a physician of such party’s own choosing at a time and 
place agreeable to the parties. The person examined shall be entitled to a apy 
of the report. On or before. all medical examinations will 
be completed and medical reports exchanged by the parties. 

4, DEPOSITIONS AND DISCOVERY PROCEDURE. On or before. 
, all depositions ard discovery procedure, including requests 
for admissions of fact, written interrogatories, and motions for physical examina- 
tions under Rule 35, will be completed. So far as possible, the time and place of 
examinations and depositions should be fixed by agreement between the parties, 
as provided in Rule 29 of the Federal Rules of Civil Procedure. 

Very truly yours, 
ROBERT E. TEHAN, 
U. S. District Judge. 
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4. Not later than February 1, 1953, all discovery procedure 
will be completed. 

5. Not later than February 1, 1953, any party desiring to in- 
troduce in evidence at the trial any exhibit shall provide opposing 
counsel with an opportunity to inspect said proposed exhibit, 
or a true copy thereof. Not later than February 15, 1953, each 
counsel who has had tendered to him the inspection of any such 
exhibit shall reply, in writing, stating the grounds, if any, upon 
which he will challenge the admissibility of any of said exhibits. 

6. Not later than March 1, 1953, counsel will exchange the 
names and addresses and the nature of testimony of all expert 
witnesses to be called by each at the trial. 

7. The parties will report to the court on March 24, 1953 
at 10:00 a.m. for the purpose of discussing the disposition of the 
matter and setting a date for trial... . 


and again: 

1. Not later than April 1, 1952, all discovery procedure will 
be completed, and all amendments to pleadings and motions 
preliminary to trial will be filed. 

2. Not later than March 1, 1952, any party desiring to intro- 
duce in evidence at the trial any exhibit shall provide opposing 
counsel with an opportunity to inspect said proposed exhibit, or 
a true copy thereof. Not later than March 15, 1952, each counsel 
who has had tendered to him the inspection of any such exhibit 
shall reply, in writing, stating the grounds, if any, upon which 
he will challenge the admissibility of any of said exhibits. 

3. Not later than five (5) days after notice of trial in this mat- 
ter, counsel will exchange the names and addresses and the nature 
of testimony of all witnesses to be called by each at the trial. 
Within five (5) days thereafter, counsel will exchange the names 
of additional witnesses, if any, they intend to call... . 


In a tariff case, we find an order entered by Judge Tehan which 
reads in part as follows: 


. . . Following the completion of the agreed statement of facts, 
each party will submit to the court a memorandum in support 
of the position taken. The plaintiff will also submit a set of find- 
ings of facts and conclusions of law it desires the court to enter. 
The defendant may submit either a set of findings of fact and 
conclusions of law it desires the court to enter or a memorandum 
—— on the findings and conclusions submitted by plain- 
tiff. ... 


In cases involving the United States, we find orders following pre- 
trial, the following being typical: 


1. Opportunity shall be given to plaintiff to submit an offer in 
writing to the Attorney General. 
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2. It is stipulated by and between the parties, by their counsel, 
that by reason of the Statute of Limitations as to the tax year 
1945, the government is barred from assessing and collecting 
any additional tax, and the taxpayer is b. from claiming 
any refund. 

3. On or before September 1, 1952, the parties will report to 
the court by letter advising as to the status of the case... . 


Ss & = 


1. On or before July 15, 1952, plaintiff will furnish defendant 
with the following information, including true copies where ap- 
propriate, to-wit: Partnership agreement; what the books show 
with reference to the wife’s account; the source of her capital 
contribution; partnership reports to state or other authorities; 
distributions to plaintiff’s wife during 1944 and what she did 
with the money. 

2. Defendant will have the tax returns available at the trial. 

3. Because of the absence of plaintiff’s chief counsel, leave is 
given to him, within ten (10) days, to seek agreement on any 
matters he thinks material to the case by a statement in writing 
describing that which he thinks is material to the case. .. . 


In a contract action, we find an order following pre-trial entered in 
part in the following terms: 


1. The allegations of paragraph one of the complaint are ad- 
mitted by the defendant. 

2. The “‘assignment’”’ executed April 1 and 2, 1949, will be 
admissible in evidence at the trial. 

3. The unit price . . . was $410.30. 

4. The ledger sheet of the plaintiff showing balances on the 
books of plaintiff may be admitted in evidence at the trial without 
further authentication. 

5. Copies of invoices to the defendant may be admitted with- 
out further authentication. 

6. One hundred seventy-five (175) units were delivered to the 
job sites and installed. 

7. The units received from . . . and installed by the defendant 
were units furnished by the plaintiff. 

8. Not later than October 26, 1951, any party desiring to in- 
troduce documentary exhibits as evidence at the trial will submit 
the originals or true copies thereof to opposing counsel for inspec- 
tion. The parties shall then attempt to stipulate as to the admis- 
sibility of said exhibits. Any party may reserve its objection to 
the materiality or relevancy of an exhibit although stipulating 
as to the authenticity of said exhibit. 

9. Not later than November 24, 1951, all amendments to plead- 
ings and discovery procedure will be completed and all motions 
preliminary to trial will be filed. 
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10. Not later than November 24, 1951, counsel for each of the 
respective parties will submit to the court an informal trial 
memorandum stating the facts to be proved, the theory of law 
relied upon, and where possible, citation of authority in support 
of the position taken. 

11. The parties will report to the court on December 27, 1951 
at 3:30 p.m. to discuss the disposition of the matter and to set 
a date for trial... . 


In an admiralty action, we find that it was ordered: 


1. The oil screw yacht . . . is within the Eastern District of 
Wisconsin and subject to the jurisdiction of the United States 
District Court for the Eastern District of Wisconsin. 

2. The said yacht will be brought to . . . for the reason that it 
is believed that sale can be had most easily and advantageously 
ore 

3. The claims of the intervening libelants . . . constitute mari- 
time liens with priority over the claim of the libelant . . . evi- 
denced by the mortgage referred to in the libel. 

4. The libelant . . . and the owner . . . admit the validity and 
the correctness as to amount of the claims of the intervening 
libelants. .. . 

5. The insurance policy taken out on the yacht . . . by the 
United States Marshal for the Eastern District of Wisconsin 
shall be made payable solely to the said Marshal... . 


In another admiralty case, we find an order providing that: 


2. The respondent . . . will present to the other parties either 
the original plans of the bridge involved in this action, or new 
drawings of said bridge from which its various dimensions and 
manner of functioning can be determined. [He] . . . will also 
present to the other parties a diagram showing the position of 
the pilings on the day in question. 

3. [He] . . . will permit the other parties to take photographs 
of the said bridge when it is wide open, and [he] . . . shall furnish 
to the other parties exact measurements detailing the height 
above the water level of the area of impact on the bridge, when 
said bridge is wide open. 

4. The libelant shall furnish the other parties with either the 
original plans of the ship in question, showing its cross sectional 
dimensions in the planes containing the points of impact, or 
prepare cross sectional diagrams which will show the ship’s 
dimensions in said planes. 

5. The trial in this matter shall commence on the forenoon 
of December 13, 1949 at 10:00 a.m. and continue under direction 
of the court until its completion. . . . 


In a copyright case, the records show, in part, the following order: 
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Type of Case Ordered by Py or on 
Circuit Pre-Trialed* Request of Counsel When Held Ciient’s Presence 
Court & Jury Automatically scheduled Week prior to call of term | Insurance representatives 
(Kenosha, Walworth by court only—others “available” 
Counties) but not present 
[See text, pp. 20, 28, 35] 
2nd See separate treatment of 
ine Branches) conciliation & pre-trial in 
ilwaukee County) this circuit at pp. 23, text 
t[See text, pp. 23, 24, 25] 
3rd All jury cases Automatically scheduled Balance of week after 
(Calumet, Sateatiage by court call of term 
t[See text, pp. 10, 29] 
4th All jury & most court Jury—automatically Balance of week after call | “Available” but not 
(Manitowoc, Sheboygan cases; occasionally in scheduled by court of term—later during term | present 
Counties criminal cases : also 
t[See text, p. 35] fn 
5th Court & jury On request of counsel, As near trial time as Optional with counsel 
(Crawford, Grant pom occasionally on request possible 
nie) Ric of court 
[See text, pp. 10, 20, 28] 
6th All court & jury cases Automatically scheduled Immediately after term Suggested clients be 
(La Crosse, Monroe, by court call—for balance of week _| present or available 
Trempealeau, Vernon in La Crosse County—first 
Counties) io or two in others 
7th Most court & all jury cases | Automatically scheduled Jury cases immediately “Available” but not 
Ce Waupaca, Wau- by court in jury cases— after call of calendar for present 
Wood Counties) on printed calendar; set two days 
by agreement of court & 
counsel in court cases 
8th All jury cases Automatically scheduled Week before jury is Suggested that clients be 
Buffalo, Dunn, Pepin, by court summoned present 
ierce, St. Croix Counties) 
t[See text, p. 10] 
9th Jury cases Scheduled by court Beginning of & occasionally | No requirement—suggested 
(Branch 1—Dane, Sauk also in sideecee—abont 3 they be available if settle- 
Counties weeks before trial ment could result 
t[See text, p. 35] 
(Branch 2—Dane, Sauk Court & jury incl. divorce | Automatically scheduled First two weeks of term Court requests their : 
Counties) by court presence , 
= omg pp. 16, 17, 36] 
All jury & court cases Automatically scheduled Balance of week after call | “Available” but not ] 
a Outagamie, by court of term—later during term | present 2 
Shawano Counties) also é 
t[See text, p. 27] 4 
llth All jury cases Automatically scheduled First & second days of Present only when ¥ 
(Barron, Burnett, Douglas, by court term attorneys so request 
Polk, Washburn 
Counties) 
t[See text, pp. 20, 36] 
12th Jury cases Request of counsel at Balance of week after call | Court prefers presence— 1 
(Green, em, Rock call of term of term—later during term | decision optional with 2 
Counties) also counsel 
t[See text, pp. 21, 31, 36] 3 

+ 

5 
13th All jury cases Automatically scheduled Two weeks before begin- No requirement made 1 
(Dodge, Ozaukee, Wash- by court ning of term 

ington Counties) 
t[See text, pp. 9, 19, 28] ‘ 

3. 
14th All substantial jury cases Automatically scheduled G 
(Brown, Door, Kewaunee by court 

Counties) 
t[See text, pp. 10, 20, 29, 32, 
15th Some court & all jury Jury cases automatically Immediately following call | “Available” but not 2. 
(Ashland, Bayfield, Iron, cases scheduled at term call of term—jury called week | present 
Price, Taylor Counties) later 3. 
4, 
‘Se 
16th Jury cases Before setting trial date Not to be present 
(Lincoln, Marathon, 
Oneida, Vilas Counties) 

1. 
17th All court & jury cases Scheduled by court Balance of week after Presence requested or in 
(Clark, Jackson, Juneau call of term lieu that attys. have settle- | 2. 

unties ment authority 
t[See text, pp. 21, 36] 3. 

1, 
18th ‘ All jury & some court —— schedules at call Following call of term & Presence requested or in 2. 
Adams, Columbia, Fond- | cases of term before jury called lieu that attys. have settle- 

lu Lac, Green Lake, Mar- ment authority 3. 

quette Counties) 
t[See text, pp. 9, 21, 35] "Su 
19th Jury cases Request of counsel only Day following call of Optional with counsel de 
(Chippers Eau Claire, calendar 

Sawyer Counties) 

t[See text, p. oa 
20th Not regularly held 
(Florence, Forest, Marinette, 

Oconto Counties) 




















*Civil cases only, unless otherwise indicated. 
**Trial briefs are not required to be presented at the pre-trial, but some judges discuss what they should contain & ask that they be presented a day or two 
tPage references following each Circuit name refer to quotations by the judge of that circuit in the main article. 
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Judges’ Part in 
nce Agenda Settlement Discussed Settlement Order 
atives 1. Specials Yes Passive—will not recom- ans itemized statements | Formal order entered & 
able’”’ 2. Review state of record, mend terms or amounts specials & listing of same | distributed 
ee. interpleader, etc. with oo copies for all counsel 
3. Statutory items & court (pl’s. atty.) 
4. Settlement 
1. Determine issues Yes Passive—will not recom- Court makes formal 
2. Stipulate re specials, mend terms or amounts minutes 
other matters 
3. Settlement 
b 1. Determine issues Yes Court makes informal notes 
2. — re evidence, as memoranda 
speci : 
3. Discuss unusual problems 
4. Settlement 
el 1. Amendment of pleadings | Only on request of counsel | Passive—will not recom- Trial briefs 7 ng Formal order dictated & 
2. Further adverses, etc. mend terms or amounts left to as to entered 
3. Stipulate re specials whether it’s distributed 
4. Identification of docu- 
ments on 
5. Any further matters 
1. Specials Yes Passive—will not recom- Trial briefs  daaemai —_ dictates to 
2. Stipulate re evidence, mend terms or amounts or | not distribu porter—makes formal 
etc. talk with clients pe only on special 
3. Special problems request 
4. Settlement 
1. Stipulations re docu- Yes Passive—will not recom- Trial briefs accepted— Court dictates report to 
ments, speci mend terms or amounts not distributed reporter who keeps notes 
2. Clarify i issues; amend for future reference 
3. Prntife legal problems 
ct. may request matter 
be covered in trial brief 
4. Settlement 
ts be Statutory items Yes 
& settlement 
ggested Statutory items Yes Passive—court will advise 
settle- & settlement on request 
1. Discuss facts Yes Active—court will talk 
2. Negotiate re settlement with clients—advise 
1. Determine issues Yes ree pe talk to client | Trial briefs used—not No formal order—court 
2. Stipulations support atty’s ~ distributed makes informal notes 
3. Other matters aa tion—court will sug- 
4. Settlement gest amounts only if all 
parties so request 
Statutory items Yes Passive—court will suggest Stipulations made into 
& settlement amount if counsel all record 
request 
ee 1. Simplification of issues Yes Passive—court will not Trial briefs requested— Formal order entered when 
hb 2. Stipulations re specials recommend terms or not distribu uested—otherwise court 
& evidence amounts pc. ea informal notes 
3. Discussion of unusual 
legal & evidentiary 
problems 
4. Any further matters 
5. Settlement 
2 ee praee  canss gear Yes Active—court —_ on = Bring = 
amendment of pleadings, quest, recommend terms eto ’s on tal 
stipulations re evidence amounts; urge settlement te listing oft ae pl 
& speci if agreement possible with pone te itemized 
2. Consolidation of cases statements 
for trial 
3. Settlement 
General discussion of case, Yes Passive—court will not Trial briefs requested— 
legal problems, statu- recommend terms or not distribu 
tory items, settlement amounts 
—_——| 1. Identify issues Yes Passive—will not talk to Trial briefs accepted— Court dictates report to 
2. Stipulations re specials, clients & only rarely, on not distributed reporter who keeps notes 
maps, ete. request of counsel, will for future reference 
3. Other problems court suggest amount 
4. Settlement 
—_——!| Settlement & informal Yes Passive—court seeks to No formal order made 
agreements re evidence, determine if counsel can 
ete. agree on recommendations 
to clients 
1. Disposition of prelim- Yes No discussion with clients 
in inary motions as a rule, but court will 
ettle- | 2. Stipulations re proof & . actively assist when settle- 
evidence ment seems close 
3. Settlement 
——} 1, Determine issues Yes Passive—occasionally court 
in 2. Simplify proof—stipu- will offer suggestions when 
ettle- lations requested 
3. Settlement 
—_—_—| Such matters as counsel If counsel desire Passive—full responsibility 
desire to take up placed on counsel 























lay or two before trial. 
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1. Not later than April 13, 1951, counsel for each of the re- 
spective parties will submit a list of the documents said counsel 
intends to rely upon, together with a copy or a description of 
each document, to opposing counsel. Not later than May 5, 1951, 
each counsel receiving such a list will reply, in writing, stating 
which of said documents, if any, will be challenged on the basis 
of authenticity. 

2. All discovery procedure, amendment of pleadings, and filing 
of motions preliminary to trial shall be completed by May 15, 
1951. 

3. Counsel for the defendants have heretofore submitted to 
counsel for plaintiffs a sworn statement detailing the facts in 
regard to the amount of sheet music sold and mechanical repro- 
ductions made by the defendants. Plaintiffs agree to furnish 
defendants by May 15, 1951 sworn statements containing in- 
. formation to be requested by counsel for plaintiffs not later than 
March 30, 1951. 

4. If at the trial of this matter, defendants intend to rely upon 
the position that the song in question was in the public domain, 
counsel for defendants shall give notice to counsel for plaintiffs 
not later than May 15, 1951, of the type of proof defendants in- 
tend to offer on this issue. 

5. Counsel for each of the respective parties will submit a trial 
memorandum to the court and to opposing counsel not later 
than June 1, 1951. 

6. On or about June 1, 1951, counsel will report to the court 
for the purpose of setting a date for the trial of this matter... . 


In another copyright case we find an order which reads, in part, as 


follows: 


2. Not later than April 4, 1951, counsel for the plaintiffs will 
advise respective counsel for the defendants as to which of the 
facts, if any, alleged in the various answers are challenged. 

3. Defendants admit that the plaintiffs are the proper party 
plaintiffs in each of the above actions and that the plaintiffs 
own the copyrights alleged to have been infringed and the 
plaintiffs need not offer any proof on this issue. 

4. The parties agree that there is proper joinder of parties plain- 
tiff and defendant in each of the above actions... . 


In an automobile accident case, the following order appears, in part, 


as follows: 








1. The five photographs of the scene of the accident which are 
initialed on their back side by both counsel, may be introduced 
in evidence at the trial of this matter without further authentica- 
tion. 

2. The copy of the transcript of testimony taken at the coro- 
ner’s inquest held . . . on August 3, 1948, which has been initialed 
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by both counsel, contains a true transcript of what was said at 
said inquest and no further authentication shall be required 
if either party desires to introduce its contents as evidence at 
the trial of this matter. 

3. The funeral expense as stated in the complaint was a reason- 
able amount, was actually paid and is an item of damages which 
is recoverable in this type of an action. 

4. Counsel for the defendants admits that the expenses incurred 
by reason of the burial lot, the cemetery services and the grave- 
stone, as stated in the complaint, are reasonable in amount and 
were actually paid, but he will not admit that such items are 
damages which are recoverable in this type of action. 

5. Counsel for the plaintiff will submit to opposing counsel 
and to the court within ten (10) days of the date of this order, 
a memorandum supporting the proposition that the expenses of 
a burial lot, cemetery services and a gravestone are reasonable 
damages in this action. Counsel for the defendant will respond 
in five (5) days. 

6. There was no conscious pain and suffering by the deceased 
following the accident. 

7. Each counsel will, within ten (10) days from the date of this 
order, submit to opposing counsel and to the court a form of 
special verdict which he desires to have submitted to the jury 
at the trial of this matter, together with such instructions as he 
desires to have given to the jury... . 


Conclusion 


Much has been written about trial technique. The glamour of 
courtroom controversy can and has been dramatized to the public— 
at least that part of the public uninvolved in the payment of the 
costs and the experiencing of the consequences of an unpredictable 
outcome. Few lawyers would deny that victory on the trial of a 
contested action results in a great deal of personal satisfaction. In- 
escapably, in many cases a trial of the issues of fact is the only pos- 
sible way that the case can be determined. For every such case that 
the average trial practitioner may have, he will have ten more in 
which the best interests of the parties, as well as the end of the 
controversy, will be and are achieved in the form of a settlement at 
some stage before trial. 

It is a practical fact that an attorney engaged in trial practice 
achieves satisfactory and profitable results for his client far more 
often through settlements before trial than he does in trying and 
winning cases. Thus, of all our citizens who have been litigants at 
one time or another, the great majority voluntarily agreed on the 
disposition of their cases and never did participate in a trial. This 
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is so for a number of reasons. Fear of going to court, reluctance to 
take the risk of an uncertain outcome, uncertainty as to the law, 
unavailability of proof and inability to withstand financial burdens 
of long delay are equally familiar reasons why, in a given case, 
counsel may advise his client to settle. 

The fundamental ends of the administration of civil justice are 
served when the parties, with the assistance of their counsel, find 
that a fair settlement can be made, thus ending the litigation. We 
know that this occurs in the great majority of cases. Since, as a prac- 
tical fact, pre-trials are of great assistance in leading the parties to 
a satisfactory settlement, there is little wonder that the practice has 
so quickly become widely accepted by bench and bar alike. 

Our twentieth century courts face the most overwhelming burden 
of litigation in the history of our nation and perhaps of the world. 
The complexities of our civilization—its factories, its automobiles 
and highways, and its intricate business structure—lead our ever 
growing population into more and more areas for which new rules 
have been adopted and from which new sets of rights and duties 
have arisen. Thus, along with the increase in our peoples, there has 
been a multiplication of the instances in which any one person can 
become involved in civil controversy. It is the consensus of the legal 
profession that our various state and federal legislative bodies, while 
adding to the judicial burden by promulgating volumes of new enact- 
ments and authorizing even greater volumes of codes, rules and 
regulations, have failed to take the steps necessary to expand and 
staff our undermanned courts. In some areas, particularly the more 
metropolitan, court calendars are crowded almost to the point of 
stagnation, and litigants languish. ‘‘Justice delayed is often justice 
defeated.’’ The development of the pre-trial conference is a significant 
manifestation of the efforts of the bar and the courts to extricate 
themselves from this situation. 

The significance of these things to the modern practitioner can 
hardly be overemphasized. In the best interests of his client, he must 
prepare for the pre-trial conference with as much diligence and almost 
(except for last minute details) as much thoroughness as he would 
prepare for the trial itself. The odds are much in favor of his case 
being settled either at or as a direct result of the pre-trial conference. 
If the case is not settled, he will find that in a properly conducted 
pre-trial a great amount of subsequent time and effort preparing 
for trial will be eliminated. Preparation for pre-trial will include not 
only a thorough study of the law and facts of the case but also a 








52 WISCONSIN LAW REVIEW [Vol. 1954 


good understanding of the manner in which the judge conducting 
the conference will want to proceed. 

We hope that some of the information included in this article will 
be of assistance to the lawyer in knowing what to expect in a pre- 
trial in different Wisconsin jurisdictions. What is supplied here is 
not so complete as to make unnecessary any further inquiry as to 
the details of the particular judge’s practice. To make the conference 
satisfactory and profitable, the lawyer should ascertain exactly what 
the judge will expect, and be prepared to cooperate fully with his 
requirements. This, it is true, may be a formidable task to the lawyer 
whose practice requires that he appear in pre-trials in many different 
courts. The task of the bar and of the courts as well would be sub- 
stantially reduced if more uniformity of pre-trial practice could be 
achieved. 

The pre-trial is now well-established as a significant advance in 
the handling of modern litigation. It is incumbent upon the profes- 
sion to perfect it and use it thoroughly and to its best advantage. 











The National Labor Relations Act and 
Compulsory Unionism 


RosBert J. RosSENTHAL* 


Since August 22, 1947, the effective date of the Labor Management 
Relations Act of 1947, more popularly known as the Taft-Hartley 
Act, the subject of compulsory unionism has become highly technical 
and complex. No longer is it merely an interesting topic for debate 
and discussion which can be summed up by listing the “‘pros’’ and 
the ‘‘cons’’ of the ‘‘open’’ versus the ‘‘closed’’ shop. Today intelligent 
discussion of the subject requires an expert knowledge of labor eco- 
nomics, industrial relations, federal and state labor relations laws. 

This study is concerned with one aspect of the subject—an aspect 
which is perhaps the most pertinent and about which little compre- 
hensive information has been written: The limitations which the 
National Labor Relations Act places on compulsory unionism or 
union security.' In the six years of the Taft-Hartley amendments to 
the Wagner Act a huge body of administrative and covrt decisions 
has been built up. These decisions, regardless of their merits or 
demerits, must be followed in order to negotiate and administer legal 
union security provisions. Without a specific knowledge of these 
decisions the negotiation of a contract or its administration is likely 
to be precarious. This study will attempt to summarize the major 
decisions of the Board and the courts, and provide a guide of what is 
and what is not permissible. Its purpose is to be practical rather than 
theoretical or critical. 

By its nature any discussion of union security limitations and the 
federal law must be tentative. The administration and the inter- 
pretation of the law are by no means static. They are subject to 
changing labor relation experiences and the changing temperaments 
and personalities of the National Labor Relations Board members, 





* A.B., University of North Carolina, 1937; M.A., American University of 
Social Science and Public Affairs, 1947; Economist with OPA, 1944-47; In- 
structor in Economics, Johns Hopkins University, 1947-48; Field Examiner and 
Industrial Analyst, NLRB, 1948-53. 

1The Labor Management Relations Act of 1947, 61 Srar. 136 (1947), 29 
U.S.C.A. § 141 (1947); as amended 65 Srar. 601 (1951), 50 U.S.C.A. § 2103 
(1951), will be referred to in this study by the various names by which it is 
commonly known: Taft-Hartley Act; Taft-Hartley amendments to the mee ee 
Act; the National Labor Relations Act; NLRA; and the amended Act. Com- 
pulsory unionism and union security are used as synonomous terms in this study. 
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who interpret and establish standards for the administration of the 
law. The views of the National Labor Relations Board are in turn 
subject to court review and modification. And finally, Congress may 
through amendment change and modify Board procedure and stand- 
ards, or even the statute itself.? 

The limitations placed on union security arrangements between 
management and labor by the Taft-Hartley amendments to the 
Wagner Act are of more than passing importance. Approximately 
fifty percent of the labor force in the United States is subject to its 
provisions.* With the exception of railroad labor, agricultural labor, 
and federal and state employees all major segments of the labor force 
are subject to its jurisdiction. The Federal Act influences the bargain- 
ing patterns throughout the country, and the limitations it places 
on union security arrangements affect almost every major union or 
industrial establishment. 

The discussion which follows begins with a summary of the Wag- 
ner Act limitations on compulsory unionism; the Taft-Hartley 
amendments which relate to union security are then noted and dis- 
cussed in detail. The major section of the study is concerned with 
the administrative and court decisions relating to the Taft-Hartley 
limitations, with some reference to state regulations. For those who 
brave reading the study, it will become quickly apparent that ‘‘tech- 
nical and complex’”’ is by no means an idle phrase to describe the 
present state of the subject of compulsory unionism. 





? The following, for example, are some proposed changes being considered by 
the 83d Congress: 
S. 656 would permit the signing of a union shop contract in the building trades 
before a project was commenced; employees would be given seven days after 
hiring to decide on joining the union or losing their jobs, and those employees 
who agree to join cannot be fired at the behest of the union except for failure 
to tender dues or initiation fees. 
S. 1785 would exclude the public utility, building and construction industry 
and specified small business from coverage of the amended Act. 
The majority of the research for this study was completed when the Board 
consisted of five members appointed by Democratic presidents. In the latter 
art of the summer of 1953, Chairman Herzog and ood member Styles resigned. 
ard member Houston’s term expired. President Eisenhower in appointing Guy 
Farmer as the new chairman, and Philip Rodgers as a new board member made 
the first appointments by a Republican president in the history of the Board. 
When an appointment to replace former board member Styles is made, the board 
for the first time will have a Republican majority. It is anticipated that many 
changes will be made in the interpretation of the amended act, and many of the 
Board’s principles and decisions will be revised and re-examined. It is not an- 
ticipated that the new Board will greatly revise the thinking of the past six 
years of the NLRB in the field of union security. 
3 For fuller discussion of the Act’s jurisdiction, see the writer’s Employee Ez- 
clusions under the Taft-Hartley Act, 4 INDUSTRIAL AND LaBor Re.ations ReE- 
view 556-570 (July, 1951). 
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WAGNER ACT LIMITATIONS ON 
COMPULSORY UNIONISM 


Under the Wagner Act, which was the nation’s major labor law 
from 1935 until its amendment by the Taft-Hartley Act in 1947, 
there were no limitations on the form of permissible union security. 
Section 8(3) of the Act specifically exempted collective bargaining 
agreements from the prohibition against employer discrimination on 
the basis of union membership. This proviso stated: 

Nothing in this Act . . . shall preclude an employer from making 

an agreement with a labor organization . . . to require, as a con- 

dition of employment, membership therein, if such labor organ- 
ization is the representative of the employees as provided in 

Section 9(a) in the appropriate collective bargaining unit, cov- 

ered by such agreement when made. 


Section 9(a) of the Wagner Act provided that representatives 
selected by the majority of employees in an appropriate unit should 
be the exclusive representatives of the employees in the unit. Thus, 
if the union were not company dominated or assisted and was a bona 
fide representative of the employees in an appropriate unit, the em- 
ployer could enter into any form of compulsory unionism agreement. 
Such agreement could be enforced by refusing to hire non-union or 
non-union approved employees or by discharging or otherwise affect- 
ing the employment status of employees who failed to satisfy the 
requirements of the compulsory unionism agreement. Under the 
Wagner Act, the closed shop, the hiring hall, the union shop, the 
permit system and all lesser forms of union security were legal.‘ 

The NLRB in its administration of the Wagner Act, while approv- 
ing the closed shop and lesser forms of union security, limited their 
use where they were being applied for the purposes of discouraging 


‘ For a glossary of union security terms see Extent or CoLLECTIVE BARGAIN- 
ING AND Union Recoenition 4-8 (U.S. Bureau of Labor Statistics, Bull. No. 
909, 1946). 

The following are working definitions of some common types of union security: 

Closed shop—Under this type of recognition all employees must be members of 

the union at the time of hiring and they must remain members in good stand- 

ing during their period of employment. For a comprehensive discussion of the 
various types of chanel shops and their administration see, Slichter, UNIon 

Po.icies AND INDUSTRIAL MANAGEMENT, p. 57. (Brookings Institute, 1941). 

Union shop—Employees hired under a union shop agreement need not be 

union members when hired, but they must join the union within a specified 

time, usually 30 to 60 days, and must remain members during the period of 
employment. Loss of ‘membership in good standing” usually meant the em- 
loyer had to discharge the employee. As will be developed below, the Taft- 
artley amendments permit a modified type of union shop, more restrictive 
than the definition given here. 

Hiring hall—A form of closed shop in which the union administers a hiring 

hall or employment office. The employer notifies the union when openings 
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what it considered valid union activity. The emphasis under the 
Wagner Act was to protect the organized and unorganized employees 
in their freedom to organize and stay organized. Section 7 of the Act 
states the guiding principle: 


Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing and to engage in con- 
certed activities for the purpose of collective bargaining or other 
mutual aid or protection. 


To carry out this intent of permitting employees to have unions 
“of their own choosing,’’ the following types of limitations on the 
use of union security were enunciated: 


1. Employees who campaigned in the period near the end of the 
contract term for a different union to represent the employees in 
their bargaining unit could not be fired for their efforts. This was 
the well-known “Rutland Court Doctrine,’’ which became one of 
the Board’s most controversial doctrines.® 


2. Employees could not be excluded from employment because of 
prior union activity for the unsuccessful rival union. Thus, when 
two or more unions campaigned for certification, the successful 
union could not enforce reprisals by bargaining for a closed shop, 
and then through the cooperation of the employer procure the dis- 


develop and employees are referred by the union. For a good discussion of the 
eo of hiring hall arrangements see, Hearings before Committee on Labor 
and Public Welfare on Hiring Halls in the Maritime Industry, 81st Cong., 2nd 
Sess. 577 (1951). 
Permit system—The permit card system consists of issuing “permit cards” to 
non-members who are thereby allowed to work with union members. It pre- 
supposes the existence of a closed shop. Union members have preference over 
“permit men’’ in both hiring and layotta. See Lahne, The Union Work Permit, 
Pot. Sct. Q. 366-399 (Sept. 1951). 
Maintenance of membership—Agreements of this type require that as of the 
effective date of the contract or after an escape period of usually 15 to 30 days, 
all employees who are members of the union have to remain members of the 
union for the duration of the contract. Industrial Disputes and Wage Stabiliza- 
tion in Wartime, 1 THE TERMINATION Report 81 (U.S. Dept. of Labor 1947). 
The subject of checkoff will be discussed in a separate section near the end of 
this study. 
See Rutland Court Owners, Inc., 44 NLRB 587 (1942); classi 46 NLRB 
1040; Cliffs Dow Chemical Co., 64 NLRB 1419 (1945); Portland Lumber Mills, 
64 NLRB 159 (1945); Cf. Southwestern Portland Cement Co., 65 NLRB 1 


(1945). 

The Supreme Court in Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355 
(1949) reversed the Board. The Court took the view that Congress, though fully 
aware of the inevitable restriction on the employee’s free choice of ap coer] 
tives, enacted the proviso to Section 8 (3) because of the tendency of the closed 
shop to Lp og! stability in labor-management relations, which was the primary 
pu of the Act. 

e decision by the Supreme Court was announced on December 5, 1949, 
after the Taft-Hartley amendments became effective, and thus was not in- 
fluential upon the Board’s administration of Section 8 (3). 
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charge of employees who had formed a rival union.‘ Similarly, em- 
ployees could not be excluded from employment by a contract 
which required retroactive membership in good standing during 
the period of the preceeding election campaign or other period 
prior to the effective date of the closed shop agreement.’ 


3. The closed shop provisions were enforceable only when the con- 
tract provided expressly for the union security arrangement which 
was being enforced.® If the contract or agreement were oral, it 
had to be known to the employees.® 


4. The Wagner Act Board also attempted to regulate the closed 
shop in cases of an expanding unit, where a closed shop agreement 
was entered into before a normal work force had been reached. 
The most famous application of this principle was the Kaiser Ship- 
building cases where a closed shop agreement was entered into 
when there were only 67 employees in one yard and about 190 in 
another, while there were 90,000 employees in three yards two 
years later.'° The so-called Frey rider to the Appropriations Act 
of 1944, however, prohibited the Board from using any of its funds 
in connection with a complaint arising out of an agreement that 
had been in effect for three months without a complaint having 
been filed. This rider was also contained in the 1945, 1946, and 
1947 Appropriations Acts." 


THE TAFT-HARTLEY AMENDMENTS 


While the emphasis in the Wagner Act was on the organized em- 
ployee, the Taft-Hartley amendments are equally concerned with the 


* The Supreme Court in Wallace Corp. v. NLRB, 323 U.S. 248 (1944) up- 
held the Board that this type of discharge was an unfair labor practice and was 
illegal. However, in Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355 (1949) 
the Court stated that its decision in the Wallace case did not construe the proviso 
of Section 8 (3) to preclude the use of closed shop agreements for the pu of 
discharging employees whom the contracting union has expelled for rival union 
activities at any time during the term of the contract. The Court stated the 
Wallace case turned on the fact that the union was dominated and the contract 
was invalid. 

7 See Colonie Fibre Co., Inc., 69 NLRB 589 (1946), 71 NLRB 354 (1946), en- 
forced 163 F.2d 65 (2d Cir. 1947). 

® See Graham Ship Repair Co., 63 NLRB 842 (1945), enforced 159 F.2d 787 
(9th Cir. 1947); Iron Fireman Manufacturing Co., 69 NLRB 19 (1946). 

* See Ansley Radio Corp., 18 NLRB 1028 (1939). 

1@ Oregon Shipbuilding Corporation and Industrial Union of Marine and 
Shipbuilding Workers of America; Matter of Oregon Shipbuilding Corp. and 
William King; and Matter of Kaiser Company, Inc., and Industrial Union of 
Marine and Shipbuilding Workers of America, et al., Cases Nos. XIX-C-997, 
XIX-C-1055, XIX-C-1101. Because of the so-called Frey Rider, decisions and 
orders in these cases were never issued. 

11 See 8 NLRB Ann. Rep. 6-10 (1943); 9 NLRB Ann. Rep. 4-6 (1944); 10 
NLRB Ann. Rep. 54-5 (1945); 11 NLRB Ann. Rep. 51 (1946). 
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individual, unorganized employee. The amended Section 7 guaran- 
tees employees shall have the right to: 


. . self-organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protec- 
tion, and shall also have the right to refrain from any or all of such 
activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization 
a. condition of employment as authorized in section 8(a) 
3 2 


A major motivation behind the Taft-Hartley amendments was a 
desire to eliminate the so-called abuses of the closed shop and re- 
lated forms of compulsory unionism. The intent was to protect the 
individual employee from domination by union officials.'* Perhaps 
just as important a consideration was the desire to check the grow- 
ing monopoly power of labor unions in which a trade union official 
and labor organization had control over not only who was hired but 
also who continued to work.'* The amendments which were adopted 
relating to the subject of union security are a compromise between 
those who favored prohibition on all forms of compulsory unionism, 
and those who advocated no regulation. 

Congress was impressed with the arguments that some sort of 
union security was necessary to maintain stable, responsible, union- 
management relationship and to prevent “‘free-riders.’’ In fact, it 
appears that of all the torrent of words the union leaders hurled at 
those who would have banned the closed shop or union shop the sole 
argument which hit its mark was the one holding that those who 
share the benefits of unionism should not be permitted to shirk their 
responsibility to contribute to its support. For this reason the type 
of union security permitted by the amended Act has sometimes been 
referred to both critically and favorably as “‘maintenance of union 
treasury.”’ 

The Taft-Hartley Act prohibits the closed shop and all forms of 
union security in which the employer is required to hire through the 
union or have employees approved by the union before hiring. The 
heart of this prohibition is contained in Section 8(a)(3) which reads: 





12 Emphasis my own. 

13 See for example Lecistative History oF THE LABOR MANAGEMENT RE- 
LATIONS Act, 1947, pp. 622, 633-35, 901, 926, 1006, 1010, 1025, 1030, 1061, 1062, 
1151, 1419, 1497-98, 1508. (Govt. Print. Off. 1948). 

4 See for example Hearings before Committee on Labor and Public Welfare 
on S. 65 and S. J. Res. 22, 80th Cong., 1st Sess. 248-59, 611-14 (1947). 

4% See Senator Taft’s testimony, Lecistative History, op. cit. supra, note 13, 
at 1010-1011. 
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.. . Provided, that nothing in this Act, or in any other statute 
of the United States, shall preclude an employer from making 
an agreement with a labor organization (not established, main- 
tained, or assisted by any action defined in section 8(a) of this 
Act as an unfair labor practice) to require as a condition of em- 
ployment membership therein on or after the thirtieth day 
following the beginning of such employment or the effective 
date of such agreement, whichever is the later, (i) if such labor 
organization is the representative of the employees as provided 
in section 9(a), in the appropriate collective-bargaining unit 
covered by such agreement when made; and has at the time the 
agreement was made or within the preceding twelve months 
received from the Board a notice of compliance with sections 9 
(f), (g), (h), and (ii) unless following an election held as provided 
in section 9(e) within one year preceding the effective date of 
such agreement, the Board shall have certified that at least a 
majority of the employees eligible to vote in such election have 
voted to rescind the authority of such labor organization to make 
such an agreement: Provided further, That no employer shall 
justify any discrimination against an employee for non-member- 
ship in a labor organization (A) if he has reasonable grounds 
for believing that such membership was not available to the 
employee on the same terms and conditions generally applicable 
to other members, or (B) if he has reasonable grounds for believ- 
ing that membership was denied or terminated for reasons other 
than the failure of the employee to tender the periodic dues and 
the initiation fees unifcrmly required as a condition of ac- 
quiring or retaining membership; . 


In keeping with congressional intent to protect the individual 
employee, the Taft-Hartley amendments originally required in 
Section 8(a)(3) that a union shop authorization election be held and 
that a majority of the employees in the appropriate unit involved 
had to vote approval before such agreements could be made effective. 
This meant that employees who did not vote were counted as a “‘no’’ 
vote.'* This requirement was repealed by the amendments to the 
Taft-Hartley Act effective October 22, 1951. 





16 This requirement was that 
If following the most recent election held as provided in Section 9(e) the 
Board shall have certified that at least a majority of the employees eligible to 
vote in such election have voted to authorize such labor organization to make 
such an agreement; 

Section 9(e) before the October 1951 amendment read as follows 
(e) (1) Upon the filing with the Board by a labor organization, which is the 
representative of employees as provided in section 9(a), of a petition alleging 
that 30 per centum or more of the employees within a unit ined to be ap- 
propriate for such purposes desire to authorize such labor organization to make 
an agreement with the employer of such employees requiring membership in 
such labor organization as a condition of employment in such unit, upon an 
appropriate showing thereof the Board shall, if no question of representation 
exists, take a secret ballot of such employees, and shall certify the results there- 
of to such labor organization and to the employer. 
7 65 Strat. 601 (1951), 29 U.S.C.A. § 158(a)(3) (Supp. 1952). 
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Experience with the union authorization elections indicated that 
union members overwhelmingly favored the union shop. During the 
four years and two months from 1947 to 1951, in which a union shop 
authorization could be made, the Board conducted 46,119 such polls. 
Negotiations of union shop agreements were authorized by vote of 
employees in 44,795 of these polls or 97 percent of those conducted. 
In the polls conducted 6,542,564 employees were eligible to vote. Of 
these, 5,547,478 or 84.8 percent cast valid ballots. Of those voting, 
5,071,988 or 77.5 percent of the total eligible voted in favor of the 
union shop.'* 

Unions objected to the election requirement because of the delays, 
inconvenience and uncertainty; employers did not want them be- 
cause a heavy union vote, as was generally the case, made it difficult 
to oppose the union shop in bargaining. 

In addition to limiting the types of permissible union security, the 
Taft-Hartley Act made an important change in providing for unfair 
labor practices against unions. The Wagner Act provided only for 
employer unfair labor practices under Section 8. The amended Act 
provides in Section 8(a) for employer unfair labor practices and in 
new Section 8(b) lists union unfair labor practices. Under the Wagner 
Act only the employer was liable, and regardless of the factual situ- 
ation the NLRB could proceed only against him. Under the amended 
Act the union shares responsibility and, as will be discussed below, 
may be liable singly. Section 8(b), union unfair labor practices, for 
the most part parallels Section 8(a), employer unfair labor practices. 

Section 8(b)(1)(A) is similar to Section 8(a)(1)!* making it an un- 
fair labor practice for a labor organization or its agents to “. . . re- 
strain or coerce (A) employees in the exercise of the rights guaranteed 
in section 7... .’’ 

Section 8(b)(2) parallels section 8(a)(3) and makes it an unfair 
labor practice for a labor organization or its agents to: 


. .. cause or attempt to cause an employer to discriminate against 
an employee in violation of subsection (a)(3) or to discriminate 
against an employee with respect to whom membership in such 
organization has been denied or terminated on some ground 
other than his failure to tender the periodic dues and the initia- 
tion fees uniformly required as a condition of acquiring or retain- 
ing membership; . . . 


Section 10(c) provides, ‘“That where an order directs reinstatement 
of an employee, back pay may be required of the employer or labor 





18 16 NLRB Ann. Rep. 10 (1952). 

19 Section 8(a)(1) makes it an unfair labor practice for an employer “‘to inter- 
fere with, restrain, or coerce employees in the exercise of the rights guaranteed 
in section 7.” 
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organization, as the case may be, responsible for the discrimination 
suffered by him... .’’?° 

Thus although the closed shop in all its various forms is prohibited, 
lesser forms of union security such as a union shop and maintenance 
of membership are permissible so long as union membership is not 
required until 30 days after the agreement is made or 30 days after 
the employee comes to work, whichever is later. The only reason 
for which an employee can be legaily discharged under a union shop 
or maintenance of membership provision under the amended Act is 
for failure to pay dues or initiation fees. Moreover, an employer can- 
not comply with the union’s request to discharge or otherwise dis- 
criminate against an employee if he has reasonable grounds for be- 
lieving that membership in the union was not available to the em- 
ployee on the same terms and conditions generally applicable to other 
members and if the dues and initiation fees were not uniformily 
required as a condition of acquiring or retaining membership. Under 
the amended Act both the union and the employer may be liable if 
the employer does comply with union requests. 

Before a union can legally negotiate permissible union security 
provisions, it must be free from employer domination or assistance 
and must be the lawful representative of the employees in the ap- 
propriate bargaining unit covered by the contract. This does not 
mean, however, that the labor organization must have been formally 
certified by a majority representative of the NLRB or that the em- 
ployer must take a formal poll to establish the majority. A union 
may sufficiently demonstrate its representative status by a card 
count or other legitimate and convincing evidence.” 

In addition, the labor organization must have notice from the 
NLRB within the preceding 12 months showing compliance with 
the filing requirements of Sections 9(f), (g), and (h) of the amended 
Act.” In the Highland Park Manufacturing Company case the Su- 
preme Court held that a union is not in compliance with the filing 
requirements unless the officers of the federation to which it belongs 
have filed the non-Communist affidavits called for by Section 9(h).” 
This requires officers of the Congress of Industrial Organizations and 
the American Federation of Labor as well as the officers of the in- 





2° The question of liability will be discussed more fully below. 

%1See NLRB v. Thompson Products, 57 NLRB 925 (1944), 162 F.2d 287, 
293 (6th Cir. 1947); NLRB v. Dahlstrom M. Door Co., 11 NLRB 408 (1939), 
112 F.2d 756, 757 (2d Cir. 1940). 

22 These sections require such information as names, titles, salaries of officers, 
constitution and by-laws, annual financial report and non-commurist affidavits 
signed by the officers. 

3 NLRB v. Highland Park Mfg. Co., 341 U.S. 322 (1951). 
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ternationals and locals involved to be in compliance with section 
9(h).*4 

Despite its provisions permitting union shop clauses and lesser 
forms of union security the Labor Management Relations Act of 
1947 specifically provides that where the state law prohibits union 
security agreements, the state law takes precedence over the federal 
law. Section 14(b) which covers this reads: 

Nothing in this Act shall be construed as authorizing the execu- 

tion or application of agreements requiring membership in a 

labor organization as a condition of employment in any State 

or Territory in which such execution or application is prohibited 

by State or Territorial law. 


At present fourteen states have laws or constitutional provisions 
prohibiting union security agreements in any form. These are Ala- 
bama, Arizona, Arkansas, Florida, Georgia, Iowa, Nebraska, Nevada, 
North Carolina, North Dakota, South Dakota, Tennessee, Texas 
and Virginia.» The following States provide for regulation rather 
than prohibition of union security agreements: Colorado, Kansas 





* Recognizing that the NLRB had rendered many decisions under the view 
that the C10 and AFL compliance was unnecessary to qualify their constituent 
unions, Congress in the amendatory Act of Oct. 22, 1951, added a new Section 18 
as follows: 
Sec. 18. No petition entertained, no investigation made, no election held, and 
no certification issued by the National Labor Relations Board, under any of 
the provisions of section 9 on the National Labor Relations Act, as amended, 
shall be invalid by reason of the failure of the Congress of Industrial Organi- 
zations to have complied with the requirements of section 9 (f), (g), or (h) of 
the aforesaid Act prior to December 22, 1949, or by reason of the failure of the 
American Federation of Labor to have complied with the provisions of section 
9 (f), (g), or (h) of the aforesaid Act prior to November 7, 1947: Provided, That 
no liability shall be imposed under any provision of this Act upon any person 
for failure to honor any election or certificate referred to above, prior to the 
effective date of this amendment: Provided, however, That this proviso shall 
not have the effect of setting aside or in any way affecting judgments or de- 
= heretofore entered under section 10(e) or (f) and which have become 
nal. 
% Florida prohibits union-security agreements under its constitution only. 
In Massachusetts restrictions are placed on closed-shop arene ag by pro- 
visions of the State Labor Relations Act. The law specifies that such contracts 
do not apply to an employee who is not eligible for full membership and voting 
rights in the labor union. The Jaw also makes it an unfair labor practice for an 
employer to discharge or otherwise discriminate against an employee for non- 
membership in a union having a closed-shop agreement with the employer, 
unless the union certifies that the employee was denied admission to the union 
or deprived of membership as a result of a bona fide occupational] disqualification 
or of the administration of discipline. The Labor Relations Commission is au- 
thorized to determine whether an employee has been unlawfully suspended or 
expelled from a union or refused membership in the union. 
A law in Maryland declares union-security agreements to be against public 
policy, but no penalty or means of enforcement is specified. Union Security and 
Checkoff Provisions, 127 Srupies iv Personnew Pouicy 37 (Nat. Indus. Conf. 


Board 1952). 
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and Wisconsin. In these states specified types of union security agree- 
ments are prohibited unless an election has been held and a certain 
percentage of employees have voted in favor of the agreement. In 
Kansas an agreement is permitted if approved by a majority of the 
employees, while in Colorado at least three-fourths of the employees 
must signify approval. Under the Wisconsin law, it is necessary for 
two-thirds of the employees to approve the agreement. 

In Algoma Plywood Co. v. Wisconsin Board the United States 
Supreme Court held that the Wisconsin election requirement re- 
mained operative under the Taft-Hartley Act and must be obeyed 
by business in interstate commerce as well as wholly intra-state 
business.” In light of this decision the federal-state law relationship 
on union security regulations may be summarized as follows: 

1. Where a business is wholly intra-state it is of course subject 

to the state law. 

2. Where a business is interstate it is subject to both state and 
federal law. Thus where state law has no regulation or milder 
regulation than the NLRA, the latter will determine the ex- 
tent of the restrictions on union security. 

3. However, where a state outlaws union security agreements 
or regulates them beyond the requirements of the NLRA, 
the state law has precedence. Thus state laws which merely 
regulate and do not prohibit are legal even though the regula- 
lation goes beyond the NLRA. 

It should be noted, however, that even though all the conditions 
of the amended Act are met there is no provision in the Taft-Hartley 
Act requiring a union shop, maintenance of membership, or other 
permissible forms of union security. The type of union security pro- 
vision, if any, requested by the union is, like other sections of the 
collective agreement, subject to negotiation. A company is legally 
free to resist a union’s demand for union shop or lesser security 
provision so long as the company “bargains collectively’ as required 
under Section 8(a)(5). To bargain collectively is defined under 
Section 8(d) as: 


. . . performance of the mutual obligation of the employer and 
the representative of the employees to meet at reasonable times 


% 336 U.S. 301 (1949). On the question of which state law applies to employees 
who work in several states, the Board has ruled that the “headquarters of the 
employees provide the best criteria, because they represent the focal points of 
the employment relationships.” ‘Headquarters’ was defined as the place “where 
the employees report to work, receive their instructions, and are paid their sala- 
ries.”’ Northland Greyhound Lines, Inc., 80 NLRB 288, 291 (1948); see also 
Western Electric Co., 84 NLRB 552 (1949). 
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and confer in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and the execution 
of a written contract incorporating any agreement reached if 
requested by either party, but such obligation does not compel 
either party to agree to a proposal or require the making of a 
concession: . . . 


Similarly, a union pressing its demands for union security is also 
required under Section 8(b)(3) to bargain in good faith and fulfill 
the same conditions required of the employer in negotiating for such 
provisions. 

DEAUTHORIZATION 


Although the Taft-Hartley Act has been amended to no longer 
require union shop authorization elections before permissible union 
security provisions may be made effective, the amended Act still 
contains a provision for union shop deauthorization elections. Section 
9(e)(1) provides as follows: 

Upon the filing with the Board, by 30 per centum or more of 
the employees in a bargaining unit covered by an agreement 
between their employer and a labor organization made pursuant 
to section 8(a)(3), of a petition alleging they desire that such 
authority be rescinded, the Board shall take a secret ballot of 
the employees in such unit and certify the results thereof to such 
labor organizations and to the employer. 


The amended Act further provides in Section 9(e) (2): 
No election shall be conducted pursuant to this subsection in 
any bargaining unit or any subdivision within which, in the 
preceding twelve-month period, a valid election shall have been 
held. 


In the Great Atlantic and Pacific Tea Company case the Board held 
that an affirmative vote in a union shop deauthorization election 
immediately invalidates the union shop clause of an existing -con- 
tract, regardless of the length of time the contract has to run.”’ In 
this case, a deauthorization election was held after one year had 
elapsed on a two-year contract which included a union security 
arrangement. The Board held that the rules of contract bar which 
apply to representation elections do not apply to deauthorization of 
union security provisions.2* When the vote is affirmative in a union 





27 100 NLRB No. 251 (Oct. 14, 1952), reconsideration denied, 102 NLRB No. 
16 (1953); the majority of the Board reaffirmed this ruling in a reconsideration 
of the case. The majority of the Board pointed out in making this interpretation 
they were following Congressional intent. 

%* The question of contract bar will be discussed more fully below. 
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shop deauthorization election, the union security clause becomes in- 
effective immediately rather than at the end of the contract period. 
If the vote is negative, another election can not be held until twelve 
months later. 

The unit appropriate for the deauthorization election under 
Section 9(e)(1) of the amended Act will ordinarily coincide with the 
unit appropriate under Section 9(b) covering representation elections, 
absent special circumstances. Thus, where a multi-employer unit 
would be appropriate under Section 9(b), the Board has generally 
declined to find a single employer unit appropriate for purposes of 
union shop referendum.?* 

The Board will, if it follows its procedures under which it held 
union shop authorization elections, vary the above rule depending 
upon special circumstances. Past bargaining history, the physical 
setup of the plant, separate payrolls, a major occupational group, 
were the basis for approving a unit for purposes of Section 9(e)(1) 
which was less extensive than the collective bargaining unit.*° The 
Board has also held contrary to its long-established practice in 
representation cases, that a one-man unit could be established for 
purposes of an election under Section 9(e)(1).** 

A petition for the deauthorization of a union security provision 
which was negotiated at a time when the union was not in compliance 
with the filing requirements of Section 9(f), (g), and (h) has been 
held by the Board as unnecessary. The Board observed that no 
valid union security agreement existed because the union at no time 
had authority to make such an agreement. Section 9(e) was intended 
to afford a ready means by which employees subject to loss of em- 
ployment under a valid union security agreement could rescind the 
bargaining representatives’ authority to make such an agreement, 
and according to the Board the remedies under Section 8 dealing 
with unfair labor practices are sufficient to protect the employees 
against the unlawful effects of the existence and enforcement of 
such agreements.*? 

Supervisors and guards will, of course, not be included, since 
supervisors are not employees as defined in Section 2(3) and guards 
can not be admitted to membership in unions admitting to member- 
ship other than guards as provided under Section 9(b)(3). Those em- 
ployees of multi-plant units in states which prohibit union security 

29 Furniture Firms of Duluth, 81 NLRB 1318 (1949). 

%° Benjamin Eastwood Co., 77 NLRB 1383 (1948). 

31 Universal Carloading and Distributing Co., 77 NLRB 1148 (1948). 


3 D. M. Bare Paper Co., 99 NLRB 1487 (1952). Cf. Avco Mfg. Co., 106 NLRB 
No. 174 (1953). 
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provisions would also be excluded from the voting unit, since they 
are automatically excluded from union security requirements in 
any case.** 

Although in general the law is explicit and the intent of Congress 
is clear for the ordinary cases, it would be too much to hope that 
legislation in a field as complex as compulsory unionism could be 
self-explanatory and self-administering. The typical case which 
comes before the Board is the unusual one, and the real meaning of 
the statute is to be found in the administrative decisions of the 
Board and the court review of these decisions. The above statutory 
provisions are the guideposts from which the Board has applied 
legal principles and its industrial relation experience. These ad- 
ministrative and court decisions will be discussed below. 


Turrty Day GRACE PERIOD 


The policy of the Board has been to interpret the provisions of 
the amended Act literally. The provision in Section 8(a)(3) that a 
union shop authorization provision can be made effective ‘‘on or 
after the thirtieth day following the beginning of such employment 
or the effective date of such agreement, whichever is the later,’’ has 
been strictly construed. The Board, for example, had held that a 
union shop contract which provided that a new employee who con- 
tinued to be employed for four weeks would be required to join the 
union was held invalid on its face because it required membership 
on or after the 29th day following the beginning of employment in- 
stead of the 30 days specified in the statute.* Another union security 
agreement was held illegal because it compelled employees to join 
the union if they had been on the company’s payroll 30 or more 
days.* In invalidating this latter agreement the Board ruled that it 
violated the law because it did not accord employees subject to its 
coverage the legal 30 day grace period for becoming union members 
after the effective date of the contract. 

The requirement of the 30 day grace period, however, does not 
apply to employees who are already members of the union but only 
to employees (a) who are not members on the effective date of the 





%3 Giant Food Shopping Center, Inc., 77 NLRB 791 (1948). 

* Chesler Glass Co., 92 NLRB 1016 (1950). See also, Wire Products, Inc., 88 
NLRB 730 (1950); Champion Blower and Forge Co., 88 NLRB 868 (1950). 

% Continental Carbon Inc., 94 NLRB 1026 (1951). However, the Board has 
held a union-security contract valid and a bar even though it does not expressly 
accord to old employees who are not union members the statutory grace period 
of 30 days when it is clear from the facts of the case that all old employees were 
union members. See Regal Shoe + aaa 106 NLRB No. 165. Cf. Aeolian 
American Corp., 106 NLRB No. 141 
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agreement or (b) employees hired after that dat Thuse.* under a 
maintenance of membership provision a contract need not provide 
an escape period during which employees who are union members 
have the option of resigning from the union. The 15 day escape period 
common in World War II agreements is legal, but there is no legal 
requirement for an escape period at the expiration of the contract. 
However, employees who are not members of the union on the ef- 
fective date of the contract are entitled to a 30 day grace period, the 
same as new employees.*’ It is unlawful to provide simply that all 
who are employees when an agreement becomes effective, non- 
members as well as members of the union, must become and remain 
members.** 

If the language of a union security clause is clear and unambiguous 
and it fails to give employees already on the payroll a 30 day grace 
period for joining the union it is invalid. In such a case the NLRB 
has ruled parol evidence not admissible to show the intent of parties 
when actual practice under the contract was to accord a 30 day grace 
period to such employees.*® The rule is different, however, if the 





%* Charles A. Krause Milling Co., 97 NLRB 536, 537 (1951). This is the clause 
which the NLRB found legal: 

All employees who are members or become members of the union must 

remain in good standing during the life of the agreement as a condition 

of their employment. All new employees of the foregoing classification shall 

become members of the union after a probationary period of 30-days, as a 

condition of their employment. 

37 Wood Parts, Inc., 101 NLRB No. 93 (Nov. 21, 1952); Al Massera Inc., 97 
NLRB 712 (1951). 

38 American Coating Mills, 97 NLRB 638 (1951). 

3° Griswold Textile Print, Inc., 101 NLRB No. 205 (Dec. 24, 1952); While the 
Board has held that it is illegal to require actual membership before the 30th 
day, an cation may turn down applicants who will not agree to join the union 
30 days after hire. The following provision was not considered an illegal condi- 
tion of employment: 

III—UNION MEMBERSHIP AND RIGHT TO HIRE 

The right to hire any [employees] of any classification shall remain with the 

Employer, provided nevertheless, that no ay yee shall be employed by 

the said company without first obtaining from the said prospective [employee] 

a written statement (a form to be prepared by the Union) agreeing that upon 

the passing of the probationary period or within thirty (30) days after becom- 

ing permanently employed that said prospective [employee] will become a 

member of the Union. 

The Company es to employ only persons in good standing in the Union, 

providing nevertheless, that the Company shall not be considered as violat- 

ing this paragraph of the Agreement unless it employs a person not in good 

standing in the Union for more than thirty (30) om after receiving written 

notice from the Union that such person is not in good standing. 
The Board noted: “Realistically viewed, the applicant for employment is pro- 
spectively agreeing only to abide by the contract, which provides that if his em- 
——— continues after the expiration of 30 days, he’s required to join.” Ken- 
nedy-Van Saun Mfg. and Engineering Corp., 105 NLRB No. 75 (1953). How- 
ever, the Board has held invalid a provision which required new employees to 
“signify their intention to become members [of the Union] b signing applications 
and becoming initiated,” at the time of hiring. New Castle ucts, Inc., 99 
NLRB 811, 813 (1952). 
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language of the union security clause is ambiguous. The NLRB has 
ruled that it will give weight to the practices of the parties to accord 
a 30 day grace period to employees on the payroll at the time the 
contract was executed.*° 


Preriopic Duss AND INITIATION FEES 


The only reason for which a union member covered by a union 
shop or maintenance of membership agreement can be discharged is 
for ‘‘the failure of the employee to tender the periodic dues and 
initiation fees uniformily required as a condition of acquiring or 
retaining membership”’ as spelled out under Section 8(a)(3). Com- 
pulsory unionism under the Taft-Hartley Act thus has a very limited 
meaning. While a union may deny membership to an employee upon 
any ground it wishes, the only ground upon which it can have an 
employee discharged under a union security agreement is the em- 
ployee’s refusal to tender uniformly required periodic fees or dues. 

A union can not ask for the discharge of an employee whose dues 
it refuses to accept because of failure to meet its internal require- 
ments such as attendance at a regular union meeting at which the 
employee’s membership application was to be voted on, and the 
employee was to take the obligation of the union. The Board has 
ruled that a discharge under these circumstances violated Section 
8(a)(3) of the Act because under the provision of that section, a 
union security agreement may not be used to bring about the dis- 
charge of employees who tendered periodic dues and initiation fees 
without being accorded membership. The Board has observed: 


As we read the statutory language, the provisos to Section 8 
(a)(3) spell out two separate and distinct limitations on the use 
of the type of union security agreements permitted by the Act. 
Proviso (A) protects from discharge for non-membership in the 
contracting union any employee to whom membership is not 
available for some discriminatory reason; i.e., any reason which 
is not generally applicable. Proviso (B) protects employees who 
have tendered the requisite amount of dues and initiation fees 
and been denied membership for any other reason, even though 
that reason be non-discriminatory. 


* *+ * * 
We therefore read proviso (B) as extending protection to any 


employee who tenders periodic dues and initiation fees without 
being accorded membership. If the union imposes any other 





Seattle Baker’s Bureau, Inc., 101 NLRB No. 196 (Dec. 23, 1952). 
“ Union Starch and oye Co., 87 NLRB 779 (1949), enforced 186 F.2d 
1008 (7th Cir. 1951), cert. dent 


342 U.S. 815 (1951). 
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qualifications and conditions for membership with which he is 
unwilling to comply, such an employee may not be entitled to 
membership, but he is entitled to keep his job. Throughout the 
amendment to the Act, Congress evinced a strong concern for 
protecting the individual employee in a right to refrain from 
union security and to keep his job even in a union shop. Con- 
gress carefully limited the sphere of permissible union security, 
and even in that limited sphere accorded the union no power to 
effect the discharge of non-members except to protect itself 
against “free rides,’’ 


It is therefore clear that under the Taft-Hartley Act a union may 
not require any other conditions save tender of dues and initiation 
fees in order for a member to retain his job under a union shop pro- 
vision. The Board has carried this rule even further. Where member- 
ship is available only upon compliance with a discriminatory term 
or condition, or where the union has made it clear that the employee 
will not be accepted as a member even if he does pay up, the em- 
ployee is not required to make even a token offer of paying for 
such an offer would merely be an ineffective gesture.* 

Frequently an employee suspended or expelled from union mem- 
bership for dues delinquency will offer to pay his arrears when the 
employer tells him the union is demanding his discharge. The Board 
has held that the union need not give this last chance to one who 
knows or should have known that his dues delinquency has resulted 
in loss of good standing with the union. An employee must tender 
dues and initiation fees on or before the time required by the union 
to avoid discharge under a valid union shop agreement. A later offer 
to pay will not save an employee automatically expelled or suspended 
from membership for failure to pay within the time uniformily set 
by the union.“ 

Union initiation fees which discriminate among employees are 
illegal under the amended Act. A union can not establish one initi- 
ation fee for new employees and another higher fee for older em- 





* Ibid. at 783-85. An employee who maintains his membership in a second 
union, but is willing to pay dues and fees to the contracting union likewise may 
not be discharged under a valid union-shop agreement. Pape Broadcasting Co., 
104 NLRB No. 2 (1953). 

“3 Kaiser Aluminum and Chemical Corp., 93 NLRB 1203 (1951); Westing- 
house Electric Corp., 96 NLRB 522 (1951); Cf. National Lead Co., 106 NLRB 
No. 96 (1953). 

“ Chisholm-Ryder Co., 94 NLRB 508 (1951); Ferro Stamping and Manu- 
facturing Co., 93 NLRB 1459 (1951). The Board has furthermore held valid a 
union security provision which provided that religious objectors need not acquire 


union panei sw but were required to pay “support money” equivalent to the 
Serhip dues. See: American Seating Co., 98 NLRB 


Union’s mem 800 (1952). 
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ployees who have not taken out membership in the union until the 
union shop contract became effective.“ 

“Fines’’ and special assessments do not come within the meaning 
of the term “‘periodic dues’’ or “initiation fees’’ as used in Section 8 
(a)(3) or 8(b)(2) prohibiting union discrimination on grounds other 
than failure to pay such fees or dues. Thus a union can not legally 
require an employer to discharge a member who refuses to pay as- 
sessments or fines, and the employer can not assent to a discharge 
for that reason.“* Furthermore, the Board has held that the inclusion 
of any clause making job tenure subject to the payment of ‘‘assess- 
ments’’ keeps the contract from serving as a bar against a repre- 


sentation petition of a rival union.‘ 
In denying that ‘‘assessments’’ fall within the category of ‘“‘peri- 


odic dues’’ the Board pointed out: 


... A standard dictionary defines periodic in its principal mean- 
ing as ‘‘Characterized by periods, occurring at regular stated 
times, acting, happening or appearing at fixed intervals.’’ The 
assessments provided for in the contract do not appear to con- 
tain any element of regularity or periodicity. In these circum- 
stances we fail to see any support for the contention that such 
assessments are included within the phrase “‘periodic dues’’ as 
enacted by Congress in 1947. 

However, the [Union] and the Employer assert that the pur- 
pose of Section 8 (a)(3)(B) of the Act is to prohibit the use of the 
device of non-uniform membership charges as a means of pe- 
nalizing union members; they argue that Congress was seeking 
to eliminate discrimination among union members. Therefore, 
it is contended that because the contract here in question spe- 
cifically provides that the assessments shall be levied uniformly 
among all members, the intent of Congress is satisfied. 

While it is true that Congress certainly meant to prohibit dis- 
crimination among employees based on non-uniform union mem- 
bership charges, the legislative history of the Act reveals that 





“ Ferro Stamping and Manufacturing Co., supra note 44. However, an other- 
wise valid union security agreement was held properly administered when an 
employee whose membership had lapsed before the effective date of the agree- 
ment and who had refused to pay a $60 reinstatement fee on the ground that 
first-time applicants were charged an initiation fee of only $30, was discharged. 
The Board ruled the union’s imposition of a larger fee on former members was 
based on a reasonable classification and therefore was not discriminatory for 
union security cre Noting the Board’s previous holding that the union 
security proviso of section 8(a)(3) permits such graduation in membership 
charges, the Board concluded that the charging employee’s refusal to pay the 
reinstatement or initiation fee “uniformly required of all former members similarly 
situated” made the discharge legal. See Food, Machinery and Chemical en! 
99 NLRB 1430 (1952); see also Electric Auto-Lite Co., 92 NLRB 1073 (1950), 
enforced, 196 F.2d 500 (6th Cir. 1952), cert. denied, 344 U.S. 823 (1952). 

“ Pen and Pencil Workers, Local 19593, AFI, 91 NLRB 883 (1950). 


‘7 International Harvester Co., 95 NLRB 730 (1951). 
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Congress also desired to eliminate nonpayment of assessments, 
even though uniformly levied, as a basis for such discrimination. 
This is particularly evident in the 1947 legislative discussions 
of the Cecil B. De Mille case... .* 

A failure to pay a fine can not validly be used to force the em- 
ployer to discriminate, even though the nonpayment of the fine re- 
sults in failure to maintain “good standing’’ in the organization.* 
Likewise, where union members who fail to attend union meetings 
are required to pay additional dues, the Board has considered such 
payments to be fines, even though the union constitution defines the 
payments as dues. In the Electric Auto-Lite Company case the union 
required members to pay $1.50 monthly dues. Dues were defined in 
the union constitution to include “special fees levied by the Inter- 
national Union or any of its subordinate bodies.’’*° Under this pro- 
vision the union raised dues to $2.00 a month. But it kept the 50 
cent difference between the new and the old dues only if the members 
failed to show up at a monthly meeting. When the union found that 
a member had missed meetings, but had not paid the extra 50 cents 
in ‘“‘dues,’’ it asked management to fire the employee which it did. 
The Board held management and the union jointly in violation for 
using a union security contract to discharge an employee for a reason 
other than nonpayment of periodic dues. ' 

As a penalty for nonpayment of dues under a valid union shop 
contract, an employer may not penalize an employee through the 
withholding of some fringe benefit when at the same time the union 
holds the threat of discharge at some future date over the employee. 
In such a case the union may request and the employer may agree 
to discharging the employee, but a lesser penalty is not permissible. 
In the Krambo Food Stores, Inc. case,"' the Board held both the 
union and the employer violated the NLRA by withholding vacation 
pay from employees who failed to pay back dues under a valid union 
shop contract when the union continued its right to demand the em- 
ployee’s discharge at some future date. The Board considered such a 





Ibid. at 731-32. De Mille, a well-known motion picture director and radio 
producer had refused to pay a union assessment levied to produce a fund to fight 
& proposed anti-closed shop law in California. His resulting expulsion from the 
union and discharge from his radio employment ae a widely publicized but 
unsuccessful lawsuit. See, De Mille v. American Federation of o Artists, 187 


P.2d 769 (Cal. Supp.), cert denied, 333 U.S. 876 (1948). 

* Clara-Val Packing Co., 87 NLRB 703, set aside for other reasons, 191 F.2d 
656 (9th Cir. 1949). 

8° Electric Auto-Lite Co., supra note 45. 

$1 106 NLRB No. 148 (1953). 
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penalty “an additional discrimination over and above the threat of 
discharge, and not a lesser one.’’®? 


RETROACTIVE APPLICATION OF UNION SECURITY PROVISIONS 


The Board has frequently ruled that Section 8(a)(3)(B) has no 
“retroactive’’ effect, i.e., no discharge can be justified by an em- 
ployer when union membership was terminated for a delinquency of 
initiation fees or dues which accrued before the current contract or 
before the current contract was effective. Thus an employee can not 
be discharged for failure to pay dues or initiation fees at a time be- 
fore the union shop or maintenance of membership provision was 
effective,“ or at a time when there was no contractual obligation to 
maintain membership as a condition of employment.™ 

An employee who quits his job or is discharged under a legal union 
shop agreement and later rehired has the status of a new employee. 
As a new employee he is not liable for past dues or reinstatement 
fees. Renewal of union membership can not be required until 30 days 
after rehire under a union security agreement, and where a main- 
tenance of membership clause is in effect union membership can not 


be required.* 
EXAMPLES OF VIOLATIONS 


The Board in determining whether or not a union security provi- 
sion is illegal is guided by both the phraseology and the actual 
methods used by the union and the employer in administering the 


% Supra note 51. a this case was announced in the press as a major 
departure from prior Board decisions, it should be noted that it only in part 
overrules the Firestone Tire and Rubber Co., 93 NLRB 981 (1951). In the Fire- 
stone case the Board held valid, as a penalty for nonpayment of dues under a 
union shop contract, the loss of seniority rather than the discharge of an em- 
ployee. Apparently under certain conditions a lesser penalty than discharge 
might be permissible. In a footnote in the Krambo case the Board noted: “Since 
the issue is not here presented, we do not, as our dissenting colleagues appear to 
assume, pass on whether or not a lesser penalty would be permissible if coupled 
with clear abandonment of the right of discharge; nor do we pass on whether or 
not a lesser penalty could be inflicted only if provided for by a specific contract 
provision.” 

53 New York Shipbuilding Corp., 89 NLRB 1446 (1950); General American 
Aerocoach, 90 NLRB 239 (1950). 

* International Union, 92 NLRB 968 (1950). Ambassador Venetian Blind Co. 
92 NLRB 902 (1950). The Ninth Circuit Court of Appeals reversed the Board 
and set aside a Board Order which held that a closed shop contract made prior 
to the effective date of the Taft-Hartley Act was not “renewed or extended with- 
in the meaning of Section 102 by mere fact it renewed itself automatically.” 
See, NLRB v. Heat and Frost Insulators and Asbestos Workers, AFL, No. 
13139, 9th Cir., October 13, 1952. Section 102 of the amended Act provides 
for contracts entered into before the effective date of the Taft-Hartley Act and 
which were in effect when the Taft-Hartley Act went into effect. 

% Idarado Mining Co., 77 NLRB 392 (1948); General American Aerocoach, 
90 NLRB 239 (1950). See also Kuner Empson Co., 106 NLRB No. 116 (1953). 
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provision. The Board has consistently held that the adoption or 
retention of illegal union security provisions by the employer in and 
of itself violates both Sections 8(a)(1) and 8(a)(3), because such an 
agreement creates discriminatory conditions of employment.” As 
previously noted, the discharge of an employee under such a provi- 
sion also violates Sections 8(a)(1) and 8(a)(3). Similarly, the success- 
ful demand of a union for the discharge of employees for non-member- 
ship under such illegal provisions violates both Sections 8(b)(1)(A) 
and 8(b)(2).5’ The fact that the illegal agreement is oral rather than 
written is immaterial.** 

Where the terms of an agreement are ambiguous, the Board deter- 
mines from the evidence what type of union security was intended 
by the parties.5® The intent of the parties does not prevail over the 
terms finally negotiated.*° Thus a contract which merely provided 
for preferential hiring but did not by its terms specifically require 
union membership as a condition of continued employment was held 
no defense to a discharge for non-membership.* 

Harmony clauses, no matter how strong, are not substitutes for 
union security provisions. The fact that a union-management con- 
tract provides for encouragement of union membership among the 
employees does not give it the right to fire an employee whose anti- 
union activities are obnoxious to both management and union off- 
cials. Like a declaration “to cooperate,’’ an agreement to encourage 
union membership is not considered the equivalent of a union shop 
or maintenance of membership provision.*? Thus a contract called 
for the employer’s cooperation in urging employees to become and 





% However, this rule is not applied in cases when the parties to an ill 
closed-shop agreement had indicated their intention not to enforce it. Under 
these conditions the mere retention of the illegal clause, the Board reasons, did 
not create discriminatory employment conditions and therefore could not be 
found to violate Section 8(a)(3). However, the retention of the closed shop 
clause in the contract, without notice to the employees that it was not to be 
enforced, operated as a restraint on the employee’s right not to join the union. 
The Board, therefore, found that the contracting parties thus violated sections 
8(a)(1) and 8(b)(1)(A). See Port Chester Electrical Construction Corp., 97 
NLRB 354 (1951). 

57 See for example Mundet Cork Corp., 96 NLRB 1142 (1951); Al Massera, 
Inc., 97 NLRB 712 (1951); United Electrical, Radio and Machine Workers, 98 
NLRB 664 (1952). 

58 Del E. Webb Construction Co., 95 NLRB 75 (1951), set aside for other 
reasons, 196 F.2d 841 (8th Cir. 1949). 

5 Snyder Engineering Corp., 99 NLRB 783 (1950); ¢f. O. F. Shearer and 
Sons, 93 NLRB 1228 (1951). 

* Western Can Co., 83 NLRB 489 (1949). 

*! Don Juan Co., 79 NLRB 154 (1949), enforced, 178 F.2d 625 (2d Cir. 1949). 
enforced, 192 F.2d 577 (10th Cir. 1951). A “request”? may become a “causing” 

® See: Pittsburgh Plate Glass Co., 66 NLRB 1083 (1946); Burroughs-Welcome 
and Co. (U.S.A.), 68 NLRB 175 (1946). 
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remain members of the union and to pay their dues does not, accord- 
ing to Board standards, constitute a union security provision within 
the meaning of Section 8(a)(3) of the amended Act. 

The Board has held that when a labor organization ‘‘requested’’ 
the employer to hire its members in preference to non-members on a 
certain job, this was a mere attempt to ‘‘persuade’’ and was not pro- 
hibited by Section 8(b)(2). However, when the same organization 
implemented its ‘‘request”’ with peaceful picketing and threats were 
for the purpose not merely to ‘‘persuade’’ him to their point of view 
but rather to “‘cause’’ the employer to “accede to their demands by 
mobilizing economic pressure against him,’’ this made the action 
illegal. 

The Board has found a union responsible for causing a discrim- 
inatory discharge, although no formal demand was conveyed to the 
employer. In this case the union had instructed its members not to 
“sign with the ship’’ (go to work) unless and until a specific employee 
was dismissed. The employer indirectly learned of the instructions 
and discharged the employee. The Board held such a discharge 
illegal. 

The following types of contract clauses providing for various em- 
ployment relationships have been declared illegal by the NLRB: 


1. Union men may refuse to work with non-union men without 
violating the contract; 
2. Members of parent local to receive superseniority over mem- 
bers of branch local working on same job;*’ 
3. Job vacancies to be filled to the satisfaction of both em- 
ployer and the union;* 
4. Job applicants required to have referral or clearance cards 
from the union;** 
. Strike breakers to be denied employment ;”° 
. The union to have the right to replace non-union members 
by unemployed union members;”! 


a 





*3 Ingalls Shipbuilding Corp., 83 NLRB 367 (1949). 

“ Denver Building and Construction Trades Council, 909 NLRB 1768 (1950), 
enforced, 192 F.2d 577 (10th Cir. 1951). A “request’’ may become a “causing’ 
under 8(b)(2) where even in the absence of any threats or economic pressure, a 
union which possesses the potential economic power to deprive an employer of 
his labor market seeks a eyes | discharge and the discharge actually 
results. See W. Hawley & Co., 93 NLRB 1126 (1951). 


% National Union of Marine Cooks and Stewards, 92 NLRB 877 (1950). 

* Hawley and Hoops, Inc., 83 NLRB 371 (1949). 

67 SubGrade Engineering Co., 93 NLRB 406 (1951). 

*8 Newton Investigating Bureau, 93 NLRB 1574 (1951). 

* Local 57, International Union of Operating Engineers, 97 NLRB 386 (1951). 
7 Printz Leather Co., 94 NLRB 1312 (1951). 

™ Hollywood Ranch Market, 93 NLRB 1147 (1951). 
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7. The company to have the option to hire directly or thro 
the union provided the employees hired are members of the 
union.” 


The following types of strike activity in connection with the en- 
forcement of union security practices are prohibited: 


1. A strike or work stoppage to secure the discharge of specific 
employees or to secure the execution or continuation of dis- 
criminatory hiring practices either with or without a con- 
tract ;# 

2. Threats of strikes or work stoppages for the above objec- 
tives ;74 

3. A refusal to settle a strike with an employer unless specific 
employees are discharged.” 


It is legal, however, for a contract to have a saving clause in regard 
to a doubtful union security provision which specifically notes that 
the application of the union security provision is deferred until such 
time as its legality is determined.”* For example, the following sav- 
ing clause was considered acceptable to protect the contract as a 
bar and the parties from unfair labor charges: 


These provisons [union security] shall take effect as of midnight 
[date] or at any time thereafter during the life of this agree- 
ment but only if and when they may take effect in accordance 
and consistent with provisions of Federal laws.” 


A saving clause which does not expressly defer the application of 
an illegal union security provision, but is merely subject to a general 





e 73 on Furniture Co., 94 NLRB 32 (1951), remanded, 202 F.2d 41 (9th 
ir. 1953). 

73 National Maritime Union, 78 NLRB 971 (1948), apt, 175 F.2d 686 
(2d Cir. 1949), cert. denied, 338 U.S. 954 (1950). Jones and Laughlin Steel Corp., 

% National Maritime Union, 78 NLRB 971 (1948), enforced, 175 F.2d 686 
83 NLRB 916 (1949), enforced, 184 F.2d 392 (D.C. Cir. 1950); American News- 
paper Publishers Assoc., 86 NLRB 951 (1949); American Newspaper Publishers 
Assoc., 86 NLRB 1041 (1949), 193 F.2d 782 (7th Cir. 1951), cert. denied, 344 
U.S. 812 (1952). 

™ American Radio Assoc., 82 NLRB 1344 (1949); National Maritime Union, 
82 NLRB 1365 (1949); Union Starch and Refining Co., 87 NLRB 779 (1949); 
egy and Mail Deliverer’s Union, Hearst Consolidated Publications, Inc., 
93 NLRB 237 (1951), enforced, 192 F.2d 654 (2d Cir. 1951). 

™ Acme Mattress Co., 91 NLRB 1010 (1950), enforced, 192 F.2d 524 (7th Cir. 
1951); Ambassador Venetian Blind Workers’ Union, 92 NLRB 902 (1950). 

% Wyckoff Steel Co., 86 NLRB 1319 (1949). It is also lawful for a union and 
an employer to incorporate a union-shop provision when the union is not in 
compliance with Section 9(f), (g), and (h), provided the operation of the provi- 
sion is clearly deferred until the union shall come into compliance with the non- 
communist affidavit and filing requirements. Northwest Magnesite Co., 101 
NLRB No. 28 (Oct. 23, 1952). 

7 Wyckoff Steel Co., supra note 76. 
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saving clause which applies to the whole contract does not cure the 
contract of its illegality. The following saving clause was found by the 
Board to be insufficient to remove the illegal taint from a contract: 


Nothing in this agreement shall in any way be construed as 
altering, changing or modifying, any of the provisions of State 
or Federal law with respect to the employees concerned here- 
under. In the event that State or Federal regulations or legisla- 
tion shall in any manner conflict with the terms of this agree- 
ment, said conflict shall not alter or change any of the remain- 
ing provisions herein, but such regulations or legislation shall 
become a part of this agreement.”* 


LEGAL Union SEcurITY PROVISIONS AND ACTIVITY 


An employer may under the Taft-Hartley Act continue to utilize 
the union in obtaining his job applicants so long as this does not result 
in discrimination in favor of union members. Any objective basis for 
hiring, transferring, or laying off such as seniority or experience, 
even though such standards tend to favor union members, is permis- 
sible. Union hiring halls, for example, are not per se violations of the 
law where they function as a non-discriminatory “employment 
agency,’’ even though past experience in the industry is given prefer- 
ence.”* 

Similarly, an agreement is not illegal merely because it requires a 
company to tell a union office how many, and what kind of employees 
the company wants to hire. This is true even though the contract 
may go on to say that the union ‘‘agrees to supply’’ workmen to the 
company within a specified time, so long as there is nothing in the 
contract requiring the company to hire union members, nor to em- 
ploy union members, and there was no unwritten agreement to that 





7 See Unique Art Manufacturing Co., 83 NLRB 1250 (1949); Muntz Tele- 
vision Inc., 92 NLRB 29 (1950); cf. NLRB v. Rockaway News Supply Co. 
345 U.S. 71 (1952). In this case the Supreme Court overruled the judgment of 
the Board that the saving clause was insufficient because of its generality. 

7 National Union of Marine Cooks and Stewards, 90 NLRB 1099 (1950). 
This contract declared that the union was to administer the hiring hall in such 
&@ manner as not to discriminate inst non-union employees. In addition, the 
agreement further stipulated that the employers are to give preference in hiring 
to employees covenye f employed by the shipowners and to those workers having 
seniority by reason of previous employment with the employers during the two 
years immediately preceeding the execution of the contract. In holding the con- 
tract valid the Board st the point that the agreement is explicit that hiring 
provisions would be administered without discrimination and that “‘no retention 
of membership is required in order for preference to be granted under the agree- 
ment.” See Missouri Boiler and Sheet Iron Works, 93 NLRB 319 (1951); 
Hunkin-Conkey Construction Co., 95 NLRB 433 (1951). 
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effect. Nor is it illegal to have a contract which provides that a 
company must notify a union about job openings. 

Mere legal wording and phraseology, it should be stressed, are not 
sufficient to protect a union and a company from unfair labor practice 
charges. When a charge is filed the Board looks behind the legal 
wording to actual practices. However, a legally correct contract will 
serve as a bar if other conditions are met. 

Work permits, while not specifically prohibited by the amended 
Act, are legal only if applied within the limits of the union security 
restrictions. They can not be required of present employees until 30 
days after the effective date of the contract nor of new employees 
until 30 days after hiring. The fee for the work permit can not be 
discriminatory or excessive. So long as the individual employee 
stands ready to pay the initiation fees and dues, the union can not 
request his discharge or layoff, even if it cancels his work permit for 
some reason. Work permits under these limitations, of course, lose 
much of their effectiveness.* 

The Board recognizes the application of seniority to both em- 





8°See American Pipe and Steel Corp., 93 NLRB 54 (1951); International 
Brotherhood of Boilermakers, 94 NLRB 1590 (1951). The following is the clause 
ng appeared in the labor-management contract in the International case at 
p. 1601: 

When the Contractor requires employees to perform the work included 

within the scope of this agreement, the Contractor —— to notify the local 

union having jurisdiction of the job of the number of employees and classifi- 
cations required. When the local union is requested to furnish men, the 

Union agrees to supply the Contractor with the most competent workmen 

available within two (2) working days in the metropolitan areas and three 

(3) working days in rural areas after the date for which men are requested. 

The Contractor shall not discriminate against toa ig in regard to hire 

o1 tenure of employment by reason of union membership. 
However, the union and the ee did not follow the terms of the above 
provision and were guilty of unfair labor practices. The Board also found that 
there was no violation when applicants were told “to get straightened up with 
the Union,” but at a time when there were no jobs available for which they were 
qualified. The Board pointed out that no discriminatory hiring policy on the 
part of the employer had been established and that it was therefore speculative 
whether union membership or clearance would have been required had the same 
applicants reapplied at a time when jobs were available. The Board distinguished 

is situation from cases in which employees applying for work when jobs be- 
came available were informed of the existence of a discriminatory hiring policy, 
which made it clear that future ——— by the same employees would be a 
useless gesture. See Consolidated Builders, Inc., 99 NLRB 972 (1952). 

81 Julius Resnick, Inc., 86 NLRB 38 (1949); Morrison-Knudsen Co., 101 
NLRB No. 40 (Oct. 29, 1952). In the Morrison-Knudsen Co. case above, the 
union had an established policy of admitting a workman to membership only 
after he had worked for 150 working days and had paid what was in efiect an 
initiation fee of $150. At that point union membership is acquired and the em- 
ployee is known as a “book member.” Prior to the expiration of this 150-day 
period, the applicant is known as a “permit man” and is issued a daily permit to 
work. The Union’s demand and the employer’s compliance that permit men be 
replaced by “book members” was ruled “‘illegal.”’ 
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ployment and layoffs, even though such provisions may favor union 
employees. ‘‘Grandfather clauses’”’ giving credit to security acquired 
under closed shop conditions before the amended Act are legal so long 
as they do not require union membership before seniority credit is 
given in the current contract.** Contracts requiring that vacancies 
be filled on a seniority basis or based upon previous experience and 
further requiring that the union be notified of these vacancies have 
also been approved.* 

The Board has also held valid a contract that provides for transfer 
of certain exempt employees (supervisory and administrative) into 
jobs covered by the contract, giving them seniority credit for past 
services with the employer only upon payment of a specified fee. 
This fee was fixed at a sum the transferees would have paid had 
they been members since the local was recognized at the plant.* 

Under the Taft-Hartley Act supervisors are not employees as de- 
fined under Section 2(3) and are thus not protected in their union 
activities. However, Section 14(a) specifically provides that indi- 
vidual employees employed as supervisors can remain or become 
members of a labor organization. There is, however, no compulsion 
for the employer to bargain with or recognize an organization com- 
posed of supervisors. There is nothing in the law to prevent an 
agreement requiring supervisors to become or remain union members 
as a condition of employment, except as it may conflict with state 
laws.* 

The general counsel has gone so far as to indicate he may not issue 
complaints in cases of employees whom the union has expelled and 
whom the employer discharges for subversive activities disloyal to 
the federal government. In a statement at a hearing of the Com- 
mittee on Labor and Public Welfare of the United States Senate, 
the general counsel stated his position as follows: 





8 Hoffenreffer and Co., 101 NLRB No. 160 (Oct., 1952). 

83 Northern Indiana Public Service Co., 91 NLRB 172 (1950). 

* Namm’s Inc., 102 NLRB No. 45 (Jan. 22, 1953). The Board reasoned that 
the “clause was negotiated in good faith, without desire to discriminate against 
any employee, in order to meet the special situation created by reorganization re- 
sulting in scheduled layoff; exempt employees had no statutory or contractual 
right to transfer into unit with seniority accumulated in exempt jobs; and to 
hold as eee discriminates against unit e vm posse whose seniority might 
be affected by transfers would require unwarran mption that union acted 


beyond authority vested in it as exclusive representative.’ 

8 However, the Fag se po Typographical Union’s insistence on union fore- 
men was held by the Board as an attempt to maintain closed shop conditions, 
sone this union “requires all members to advance the interest of other members 

= reference to non-union printers. See International Typographical Union, 
86 NLRB 951 (1949). 
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. .. Some people have thought that a union could not obtain an 
employee’s discharge on the ground that the employee was a 
Communist, a dope peddler, or for some similar reason was a 
disruptive factor in the plant. In one case a charge was filed with 
my Office alleging the commission of an unfair labor practice be- 
cause an employee was discharged, at the request of the union, 
because he had signed the Stockholm peace petition. I felt that 
the employer on his own initiative could have discharged the 
employee for this reason, since it did not pertain to union mem- 
bership or activity, and therefore should be allowed to discharge 
him for the same reason even though at the request of the union. 
The request was not made pursuant to any union-security agree- 
ment, or on the ground that the employee had been expelled 
from the union. Accordingly, I refused to issue a complaint. 
But if Congress meant that the only discharges which an em- 
ployer could properly make at the request or insistence of a union 
are those pursuant to a valid union shop contract even though 
the reasons for the discharge have nothing to do with union mem- 
bership, then I was wrong in not issuing a complaint in the 
Stockholm peace petition case.** 


LIABILITY FOR VIOLATIONS 


Where an employee is improperly discharged at the request of a 
union, Section 10(c) provides that back pay can be ordered against 
both the employer and the union.*” Where the employee files a charge 
naming only the employer, then management alone will be held 
liable. A charge naming the union alone will result in an order di- 
rected only to it.** 

When only one party is charged with violating the law, the NLRB 
has no choice but to assess back pay against that party. The Board 
has held that an employee filing a complaint involving a violation 





% Statement of George J. Bott, General Counsel, National Labor Relations 
Board, before the Committee on Labor and Public Welfare of the United States 
Senate, 83rd Congress, Ist Session, April 28, 1953. The Board, however, has 
held that a union officer who was discharged after he was expelled from the union 
because of his refusal to sign a non-communist affidavit apparently in an effort 
to favor a rival union was discriminatorily discha‘ . This was because his dis- 
charge was based on his lack of union membership arising from reasons other 
than the failure to tender periodic dues and initiation fees. The Board noted 
that “however understandable and laudable” the reason for the a 
exclusion and discharge may have been, the law was clear and it had no choice 
but to hold this a violation under Section 8(a)(3). See: Kingston Cake Co., 97 
NLRB 1445 (1952), overruled 206 F.2d 604 (3d Cir. 1953). 

87 Back pay is roughly the amount the discriminatee would have earned had 
he continued working, less what he earned elsewhere, with various types of ad- 
ditions and subtractions. For some background on the Board’s theory of back 
pay see Phelps-Dodge Corp. v. NLRB, 313 U.S. 177 (1941); NLRB v. 

ven-up Bottling Co., 344 U.S. 344 (1953); NLRB v. Gullett Gin Co., 340 
U.S. 361 (1951). 

88 National Union of Marine Cooks and Stewards, 92 NLRB 877 (1950). 
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of the union security limitation of the amended Act does not have to 
press charges against both the company and the union if he only 
wanted to complain against one party.*® An employer who is named 
alone in a charge filed by the employee can file a charge against the 
union for causing or attempting to cause management to discriminate 
against the dischargee when the union has been coercive. The Board 
usually permits a consolidation of such cases. The Board’s order 
could then require the union to share the costs of back pay, instead 
of placing the whole burden on the employer. 

In a complaint involving a discriminatory discharge under Section 
8(a)(3) and 8(b)(2) the union may limit its continuing liability for 
back pay by notifying the employer that it has no objection to the 
reinstatement of the discharged employee. The liability ceases on 
the fifth day after such notification on the theory that the employer 
controls employment.* The employer’s liability continues until a 
valid offer of reinstatement has been made.” 

Management is held responsible for a discharge under an illegal 
union security contract even though the employee would not have 
been discharged if it were not for the union’s strike threat or similar 
economic pressure. The Board reasons that it is the employer who 
controls the hiring and discharge of his employees, and therefore the 
employer should resist any attempt by the union to usurp that con- 
trol no matter how expedient it is to yield to the union.” 

Even though a company may honestly believe it is required by a 
contract to discharge employees who are members of the contracting 
union, its good faith in believing so will be no excuse if the Board 
finds the company’s interpretation of the contract was wrong. As 
noted above, the Board follows the rule that contracts requiring 
union membership have to be expressed in clear and unmistakable 
language to justify discharge. The Board’s view is that the risk of 
making a mistake in interpreting a contract should rest on the person 
doing the interpreting and not on the employees who may be the 
victims of the mistake.” 

However, an employer is protected in making discharges under a 
union security provision if he acts in good faith. The Board has held 
that an employer who suspected that a requested discharge was dis- 





( be ase see also Ambassador Venetian Blind Worker’s Union, 92 NLRB 902 
1950). 
% Kingston Cake Co., 91 NLRB 447 (1950). 
n a i Mattress Co., 91 NLRB 1010 (1950), enforced, 192 F.2d 524 (7th 
ir. 1951). 
% Ibid; see also H. M. Newman, 85 NLRB 725 (1949). 
* See note 61 supra. 
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criminately motivated by the union and specifically asked the union 
for justification has fulfilled his obligations under the law. That the 
union was not telling the truth was immaterial. To require an em- 
ployer to check the veracity of the union, the Board feels, would 
mean snooping into union affairs.” 

The removal of an illegal union security clause can not be accom- 
plished simply by an exchange of letters between the union and the 
employer. The actual removal of the clause from the contract is 
necessary. The Board has ruled that the ‘‘mere’’ existence of the 
illegal clause, even if unenforced, might have a restraining influence 
upon any employee who desired to leave the union. Similarly, the 
Board has held that an oral agreement to eradicate an illegal union 
security provision from the contract does not remove or cure the 
illegality nor remove liability of the union and the employer.” 

An employer or union is not liable for ignorance on the part of an 
employee of the existence of a union security agreement, when the 
lack of knowledge was within the control of the employee. Thus in 
the case of a union where notices of meetings were clearly posted on 
bulletin boards and meetings were held at a convenient place and 
time, the employee’s failure to attend the meeting at which the union 
security provisions were announced and read had no one but himself 
to blame for his ignorance of the existence of a union security pro- 
vision. When he failed to pay the required dues his discharge was 
held legal.*7 

An oral contract ordinarily will be recognized as a defense by the 
NLRB in unfair labor practice proceedings. The Board has ruled 
that a union which went on strike to enforce a union security pro- 
vision made orally with the employer did not violate the amended 
Act.% 

An employee who refused to continue working for an employer 
because of his unwillingness to comply with closed shop requirements 
which were being enforced was held constructively discharged. For 
Board purposes his quitting because of his refusal to adhere to the 
illegal provisions of the contract was considered the same as if he 
were directly discharged. Both the union and the employer were held 





* Westinghouse Electric Corp., 96 NLRB 522 (1951). 

% Roosevelt Oil and Refining Corp., 85 NLRB 965 (1949). 

% Evans Milling Co., 85 NLRB 391 (1949). 

7 Air Reduction Co., 103 NLRB No. 8 (1953). 

%§ Nassau County Typographical Union, 87 NLRB 1263 (1949), enforced, 192 
F.2d 269 (2d Cir. 1951). It should be noted, however, that neither party is jus- 
tified in refusing to put such oral ements into writing upon the request of 
the other party. Furthermore, an oral agreement is ineffective as a bar against a 
rival union’s representation petition. 
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jointly liable, since the employee’s refusal to work was a direct result 
of the enforcement of illegal union shop conditions. The Board 


reasoned : 


The Respondent Union, to be sure, took no direct affirmative 
action with specific regard to [the employee involved]. But it 
is not exculpated from liability for that reason. The illegal ter- 
mination of [the employee’s] employment flowed from the dis- 
criminatory arrangements made by the Respondent Union with 
the Respondent Company, and but for them would not have 
occurred. Having participated in the creation of the conditions 
which resulted in the actual discrimination against [the em- 
ployee involved], the Respondent Union must be deemed to have 
caused such discrimination in violation of Section 8(b)(2) of the 
Act, and thereby also to have restrained and coerced employees 
in their rights guaranteed by Section 7 in violation of Section 
8 (b)(1)(A) of the Act.” 


Sanctions Wuicu May BE ImMposEep 


Two types of sanctions may be imposed by the Board upon unions 
and employers who violate the union security limitations of the 
Taft-Hartley Act: (1) They may be subject to unfair labor practice 
charges; (2) Contracts containing illegal provisions are not recog- 
nized as bars against representation petitions from opposing unions. 
Each type of sanction will be discussed separately below: 


Unfair Labor Practices 


As previously noted, both the union and the employer are subject 
to unfair labor charges either jointly or singly, depending upon the 
-type of charge filed and the facts of a specific case. The mere signing 
of a contract containing an illegal security provision, as has been 
pointed out above, makes the employer guilty of restraint, coercion 
and interference in violation of Section 8(a)(1) and may also involve 
8(a)(2). The enforcing of such illegal provisions makes the employer 
iable also for violations under Sections 8(a)(2) and 8(a)(3). An em- 
ployer who refuses to bargain in good faith on the subject of union 
security permitted under the amended Act may also be subject to a 
refusal to bargain charge under Section 8(a) (5). 

Similarly, a union which insists upon an illegal union security 
clause or which coerces an employer into enforcing illegal employ- 
ment practices is subject to corresponding unfair labor practice 





* John B. Shriver, 103 NLRB No. 2 (1953). 
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charges under Section 8(b) of the amended Act: 8(b)(1)(A), 8(b)(2) 
and 8(b)(3).! 

The remedies applicable to other types of unfair labor practices 
may be applied in cases involving violations of the union security 
limitations of the amended Act. The Board may order the parties to 
cease and desist from enforcing the terms of the illegal contract and 
may withdraw the bargaining rights of the union involved. In ad- 
dition, back pay and reinstatement may be awarded to employees 
discharged under the illegal union security provisions. Where refusal 
to bargain is involved the Board orders the parties to bargain in 
good faith and cease the insistence on bargaining in illegal areas. 
Where the parties do not comply with the Board’s order the Board 
may seek enforcement in the federal courts. Non-compliance may 
lead to a contempt action and the imposition of a fine, and may be 
costly to the party or parties guilty of the violations.™ 

In Julius Resnick, Inc., which involved, among other matters, 

invalid union security provisions, the Board found: 
. . . that by entering into the contract with the Independent 
[Union] the Respondent restrained its employees in the exercise 
of the rights guaranteed by Section 7 of the Act, and thereby 
violated Section 8(a)(1) of the Act. Moreover, by asserting to 
an unlawful union-security clause, the Respondent lent its sup- 
port to the Independent in recruiting and maintaining its mem- 
bership and thus violated Section 8(a)(2) as well as Section (8) 
(a)(1) of the Act... . It would not effectuate the purposes merely 
to order the eradication of the illegal provisions from the contract 
and permit the Independent to continue to enjoy a representative 
status which it has strengthened by virtue of these illegal pro- 
visions. Accordingly, in order to effectuate the purposes and 
policies of the Act, we shall order the Respondent to withdraw 
recognition from the Independent and cease giving effect to its 
contract .. .)% 





10° Violations of Section 8(a)(3) and 8(a)(5) automatically involve violations 
of Section 8(a)(1). However, a violation of 8(b)(2) involving employees illegally 
mon sy under a union security provision does not automatically involve sec- 
tions 8(b)(1)(A) of the amend ct, “restraint” and “coerce” under section 
8(b)(1)(A) have been narrowly construed by the Board to involve cases where 
the union’s effort was involved against a particular individual or groups of in- 
dividuals, and not merely an attempt to cause the employer to discriminate 
ean meaning of 8(b)(2). National Maritime Union of America, 78 NLRB 

1 (1 5 

101 A case in point is that of the Typographical Union. They are reported to 
have spent 25 million dollars fighting the enforcement of the closed shop pro- 
hibitions of the amended Act. testimony of Woodruff Randolph, Hearings 
yee Committee on Labor and Public Welfare Taft Hartley Aci Revisions, 83d 

ng., Ist sess. 645 (April 1-10, 1953). 

10 86 NLRB 38, 40 (1949). In a number of cases where there has been no 
allegation or finding that the unlawful union security provisions constituted im- 
proper support by the union, the Board has required only that the parties cease 
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The Board reasons that such an illegal provision taints the entire 
contract with its illegality and the cure is nothing less than to wipe 
out the contract and the bargaining relationship from which it 
springs, subject to revival only if and when the union can obtain a 
Board certification as bargaining representative. This penalty is 
known as the “Resnick remedy,’’ named after the leading case which 
provided for this remedy.’ 


Contract Bar 


One of the most important and most litigated doctrines the Na- 
tional Labor Relations Board has evolved is its so-called ‘‘contract 
bar’’ rule. This rule may be summarized as follows: Where a valid 
collective bargaining agreement covering a reasonable period of time 
is in effect, and has more than a short time to run before its termina- 
tion and automatic renewal date, the Board will not entertain a 
petition for a determination of a new bargaining representative or 





giving effect to the union security provisions, not ordering the withdrawal of 
recognition from the union. See Childs Co., 93 NLRB 281 (1951), enforced, 195 
F.2d 617 (2d Cir. 1952); Utah Construction Co., 95 NLRB 196 (1951). 

108 The Board in its order, however, added: 

Nothing in our order, however, shall be deemed to require the Respondent 

to vary or abandon those wage, hour, seniority or other substantive features 

or its relations with its employees, established in preformance of said con- 
tract, or to prejudice the assertion by the employees of any rights they may 
have under such agreement. 
For other applications of the Resnick remedy see Julian Freurich, 86 NLRB 542 
(1949); Salant and Salant, Inc., 87 NLRB 215 (1949); Pacific Maritime Associ- 
ation, 89 NLRB 894 (1950); Strauss Stores Corp., 94 NLRB 440 (1951). 

The effect of the Supreme Court’s decision in Rockaway News Supply. Co., 
95 NLRB 336 (1951), 345 U.S. 71 (1952) has not been made clear by the Board 
as of October 1953. In this case the Board held that the no strike clause in the 
collective bargaining ap was rendered illegal because of an illegal union 
security provision in the contract, on the theory that this tainted the contract 
and made it illegal in its entirety. The Board further held that the saving clause 
in the contract was not specific enough to maintain the contract’s legality. An 
employee discharged under the no strike clause of the contract prior to the Board’s 
decision was held illegally discharged. 

The ~ eV Court reversed the Board and held the discharge justified. The 
Court held: 

There are two obstacles in the way of the Board’s complete disregard of this 

contract. The first is that, even if the inclusion of a forbidden provision is 

enough to justify the Board in setting it aside as to the future, it does not 
follow that it can be —— ignored in judging events that occurred before 

it was set aside. It is one thing for the Board to say that the parties should 

not go on under such a contract; it is another to say that no effect whatever 

may be given to a contract negotiated in good faith by the union and the em- 
ployer which both believed to be valid and operative, to which both were 
conforming their conduct, and which no authority had yet held void. 


The second hurdle in the way of the Board’s position is that it ignores sav- 
ings and separability clauses of the contract itself, which we have set forth 
in the margin. We have never known that they are per se illegal. We do not, 
of course, question that there may be cases where a forbidden provision is 
so basic to the whole scheme of a contract and so interwoven with all its 
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for decertification of the representative with which the agreement 
was made.’* A major purpose of this rule is to emphasize stability 
of bargaining relationships. 

The Board has, however, since its inception consistently held that 
a contract containing a clause contrary to the basic policies of the 
Act will not bar an immediate election. The ‘contract bar’’ rule 
applies only where the agreement is valid. Thus the NLRB has re- 
peatedly ruled that an existing contract containing unlawful union 
security provisions would not bar a proceeding for a new determina- 
tion of collective bargaining representatives. 

The Board holds that the above drastic consequence follows from 
the execution of the illegal agreement, regardless of whether the 
parties had taken any action to enforce its provisions. The Board 
has expressed itself in language which has since become familiar 
through reiteration: 

The mere existence of such provision acts as a restraint upon 

those desiring to refrain from union activities within the mean- 

ing of section 7 of the Act, and is evidence that the union and 
employer are in accord in denying employment to those who 
refuse to join the union within the required time.'™ 

The seriousness of this rule depends, of course, upon the bargain- 
ing strength of the union and the value which the employer places 
upon stability in bargaining relationship. Generally, neither the 
union nor the employer enjoys a disruption of bargaining relation- 
ships. Election campaigns are time consuming and expensive to 
both the union and the company. Both production and union dis- 
cipline suffer. Such costs may often outweigh any advantages illegal 
union security provisions can give. Thus what on the surface may 





terms that it must stand or fall as an entirety. But the Board here simpl. 

held that the provision concerning union security invalidates the who 

contract as the examiner said, “because it does not expressly provide that the 
ee of the union sewsogar | P var deag was to be conditioned upon com- 
iance with the provisions of Section 9(e) of the Act.” (Italics supplied). 

Section 9(e) of the original Taft-Hartley Act required union shop authori- 

gation elections, and the affirmative vote of the majority of the employees 

in the appropriate unit before such provisions could be made effective.] 

14 Usually a reasonable length is considered two years. However a contract 
as long as five years has been considered reasonable where this was the practice of 
the substantial part of the industry. See Allis-Chalmers Mfg. Co., 102 NLRB 
No. 116 (Feb. 6, 1953). 

105 See a and Sons Hinge Mfg. Co., 80 NLRB 163 (1948); General Electric 
Co., 80 NLRB 169 (1948); Standard Steel Spring Co., 90 NLRB 1805 (1950); 
McCoy Truck Tire Recap Co., 93 NLRB 667 (1951). A proper amendment to 
an invalid union security provision, however, has been held effective for contract 
bar purposes even thou the employees covered were not directly advised of 
the amendment. See New Jersey Oyster Planters and Packers Assoc., Inc., 98 
NLRB 1187 (1952); Avco Manufacturing Corp., 97 NLRB 645 (1952); Canada 
Dry Ginger Ale, Inc., 97 NLRB 597 (1951). 
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seem like a mild sanction, the possibilities of a contract being opened 
at any time by a petition from a rival union are not taken lightly 
by either management or labor. 


CHECKOFF 


Although the checkoff is considered together with other types of 
union security in discussions on the subject, it is given special treat- 
ment under the amended Act.’* The closed shop, maintenance of 
membership, and other employment arrangements are treated under 
Title I of the NLRA. The checkoff is covered under Title III, under 
Section 302, “Restrictions on Payments to Employee Representa- 
tives.’’ The Attorney General and the courts and not the NLRB are 
charged with the enforcement of Section 302. The Board has clearly 
stated its position: 

. . . In our opinion, the limitations of checkoff in Section 302 
were intended neither to create a new unfair labor practice, nor 
even to be considered in determining whether checkoff violates 
Section 8 of the Act. We reach this conclusion for the following 
reasons: (1) The original House Bill as reported and passed 
specifically made a checkoff that did not meet certain require- 
ments an unfair labor practice under Section 8(a)(2), but this 
provision was eliminated from that section in conference, and 
from the Bill as finally enacted, thereby implying that unlaw- 
ful checkoff was not intended to be made a per se unfair labor 
practice; (2) The restrictions on checkoff appear instead in 
Title III of the Act, with a similar implication; and (3) Section 
302 itself establishes what was plainly intended to be the method 
of enforcing and preventing violations of its provisions, viz., 
criminal sanctions and injunctions by U.S. District Courts, upon 
prosecution and petition for injunction by the Attorney Gen- 
eral . . . Indeed, we have generally held that such an agreement 
constitutes a violation of the Act only in those situations where 
it was made with an organization that was company-dominated, 
or which for some other reason did not represent an uncoerced 
majority of the employees. . .!% 


Under Section 302(c)(4) in Title III checkoff of union dues is 
permitted only where the employer receives a written assignment 
from each employee from whose paycheck union dues are deducted. 
The section further provides that such assignment, if irrevocable, 


1% A checkoff provides for the deduction of union dues and assessments by 
the employer from the employee’s pay check. This money is then turned over 
to the union. It has become in pel an Pe since World War II. Under the War 
Labor Board the checkoff became closely tied to its maintenance of membership 
recommendations. For an account of this development, see Okfield, Union 
Security in Wartime, 11 U. or Cut. L. Rev. 349, 361 (June, 1944). 

107 Salant and Salant, 88 NLRB 817-818 (1950). 
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can not be made for a period of more than one year or beyond the 
termination date of the applicable collective agreement, whichever 
occurs sooner.!** As the Board pointed out in the above opinion from 
the Salant case, violations become a federal penal offense and are 
not matters for administrative regulation. Willful violators shall upon 
conviction ‘‘be guilty of a misdemeanor and be subject to a fine of 
not more than $10,000 or to imprisonment for not more than one 
year, or both.’’! 

The Board is, however, concerned with a checkoff when it affects 
or is part of an unfair labor practice. The procedure under the Taft- 
Hartley Act Board does not differ greatly from the handling of cases 
on this subject under the Wagner Act Board. Under the Wagner 
Act a checkoff was a wrong requiring a Board remedy where it was 
made with a company-dominated union or was part of an unlawful 
closed shop arrangement. When it was found that the employees 
had been coerced into permitting the checkoff of dues from their 
wages, the Board as part of its order required reimbursement of the 
checked off dues."° This reimbursement remedy which has found 
approval in the courts continues to be applied in the amended Act. 

In the application of the reimbursement remedy one important 
qualifying condition should be noted. While reimbursement will be 
ordered where the employees are found to have been coerced, this 
remedy is not applied where the employees have not been coerced, 
even if it appears in the context of unlawful support of a union. The 
mere agreement to deduct union dues without provision for authori- 
zation is not unlawful under the NLRA."? The test is whether the 
employer enforced an involuntary checkoff, or otherwise coerced his 
employees into paying dues." 

The Board will, however, order reimbursement when there is a 
threat to discharge those who do not consent to payroll deductions. 
It is not the checkoff as such but the coercive action of the employer 
to enforce the checkoff which is pertinent. Thus in Federal Stores 





108 Section 302(c)(4) prohibits checkoff except “That the employer has received 
from each employee, on whose account such deductions are made, a written as- 
signment which shall not be irrevocable for a period of more than one year, or 
beyond the termination date of the applicable collective agreement, whichever 
occurs sooner. 

109 Section 302(d). Criminal prosecutions are, of course, the responsibility of 
the Department of Justice through its federal district specu. 

10 Bluefield Garment Manufacturers, 75 NLRB 447 (1947) 

111 Virginia Electric and Power Co. v. NLRB, 319 U.S. 583 (1943); NLRB v. 
Sileueke 179 F.2d 695 (3d Cir. 1950). 

12 See Standard Transformer Co., 97 NLRB 669 (1951), aa 202 F.2d 
846 (6th Cir. 1953); Peerless Quarries Inc., 92 NLRB 1194 (1951) 

43 Julius Resnick, 86 NLRB 38 (1949); ‘see also Phoenix Manufacturing Co., 
98 NLRB 803 (1952). 
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Division of Spiegel, Inc., while only three employees were threatened 
or discharged for refusing to permit the checkoff, the Board’s order 
required reimbursement of all employees covered by the contract 
for all the deductions made from the time the contract was signed 
until the employer complied with the order, approximately a two 
year period.! 

A checkoff clause in violation of Section 302 of the amended Act 
is immaterial and irrelevant to the contract bar issue. The Board 
pointed out in the Crown Products case: 


. . . In our recent Salant case (88 NLRB 816), the Board con- 
strued Section 302 as not creating a new unfair labor practice. 
In reaching our conclusion, we noted that Section 302 is a 
criminal statute and appears in Title III of the Act, and that 
Congress charged the Attorney General and the Courts, but 
not the Board, with its enforcement. Our basic concern is with 
the preventive provisions of Title I of the Act. As the adminis- 
tration of Section 302 was not delegated to the Board, we believe 
that Congress did not intend that we should examine into the 
checkoff provisions of the collective bargaining contracts in 
order to ascertain their legality under another section. The reso- 
lution of questions concerning checkoff is appropriately left to 
the agencies charged with the administration and interpreta- 
tion of Section 302, lest the same Government issue a multi- 
plicity of interpretations. Therefore, we find that considera- 
tions as to the legality of the checkoff provisions herein under 
Section 302 are irrelevant and immaterial on the contract bar 
issue." 


Similarly, Section 14(b) which delegates priority to the states in 
the field of union security when their laws are more restrictive than 
the Federal law apparently does not apply to Section 302. In fact, 
during the period when the NLRA required union shop authoriza- 
tion elections unions in some cases avoided the election requirements 
by negotiating for a checkoff in preference to a union shop or main- 
tenance of membership provision."* 

The checkoff of union dues is the subject of a considerable measure 
of state regulation, much of which is more restrictive than the limita- 
tions imposed by Section 302. For example, the Supreme Court of 
Rhode Island has asserted that a dues checkoff is prohibited by that 
state’s weekly wage payment law which regulates the assignment of 





1491 NLRB 647 (1950). Cf. Precast Slab Title Co., 88 NLRB 1237 (1950), 
remanded, 190 F.2d 206 (8th Cir. 1951); Meyer and Welch, Inc., 91 NLRB 1102 
(1950); Ferro Stamping and Manufacturing Co., 93 NLRB 1459 (1951). 

16 99 NLRB 602 at 603 (1952). 

46 MILLIs AND Brown, From WaGNER Act To THE Tarr-HarTLey 563 (Uni- 
versity of Chicago Press, 1950). 
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future wages. In Delaware the checkoff is declared unlawful by 
statute. In Georgia it is prohibited except on the individual request 
of employees revocable at will. In Iowa it is permitted only on the 
employee’s individual authorization countersigned by his spouse, 
and revocable on 30 day’s notice.” 

Pennsylvania, in what appears to be the only statute of its kind, 
requires a majority vote by secret ballot of all the employees in the 
unit to authorize a checkoff and in addition requires the written 
authorization of each employee whose wages are affected. Another 
unusual law which bears mention is that of Utah’s, which seems to 
enforce rather than limit checkoff. Under the Utah code, an employer 
is required to carry out an employee’s written instruction to check 
off up to 3 percent of his wages for payment to a labor organization 
and to continue to do so “until otherwise directed by the employee 
through an instrument in writing.’’ A violation is held to be a mis- 
demeanor.""8 

The deduction of union membership dues by the employer is 
traditionally a subject of collective bargaining and is a matter ap- 
propriately encompassed under Section 8(d) of the amended Act. An 
employer must bargain in “good faith’’ with representatives of his 
employees concerning a checkoff plan."!® Although there are no specific 
cases in point it would appear that a union which insisted on bargain- 
ing on an illegal form of checkoff would be guilty of bad faith bar- 
gaining. 

The Department of Justice has issued few rulings regarding its 
interpretations of the checkoff provisions of Section 302(c)(4). The 
most important were those issued in an opinion letter from the 
Attorney General’s office to the office of the Soliciter of the Depart- 
ment of Labor dated May 13, 1948.!° In this opinion the following 
two pertinent questions were answered: 

(1) “Initiation fees’’ and “‘assessments,’’ being incidents of mem- 
bership for purposes of Section 302(c) should be considered as falling 
within the classification of membership dues. This would be con- 





117 See, Note, Checkoff of Union Dues under the National Labor Relations Act— 
a Federally Protected Bargaining Issue, 26 Inv. L.J. 443-44 (1951). 

118 Union Security and Checkoff Provisions, 127 Srupres in PERSONNEL Po.icy 
42 (Nat. Indus. Conf. Bd. 1952). 

us U. S. Gypsum Co., 94 NLRB 112 (1951); Union Manufacturing Co., 95 
NLRB 792 50), enforced, 200 F.2d 656 (5th Cir. 1953); Reed and Prince, 96 
NLRB 850 (1951). 

1% The following is the text of the letter from the U.S. Attorney General’s 
office to the office of the U.S. Soliciter General, in oe to questions 
by William S. Tyson, Soliciter of the Department of Labo: 

The factual situation involved herein relates to a pounced form of check- 
off authorization which is being considered by a large international union and 
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sidered particularly where the union constitution provides that such 
fees and assessments are included in the term ‘‘membership dues.’ 

(2) One year irrevocable checkoff assignments might be made 
automatically renewable from year-to-year unless the employee re- 
vokes it at the end of the year during an escape period by giving 
written notice to the employer and the union without incurring any 
penalties under Section 302. In the case in question the escape period 
was “not more than twenty (20) and not less than ten (10) days prior 
to the expiration of each period of one (1) year, or of each applicable 
collective agreement between the employer and the union, which- 
ever occurs sooner.”’ 





a large manufacturing corporation. The check-off authorization addressed 
to the employer and to be — by the employee reads as follows: 

“T hereby assign to Local Union No... . , International Union, from any 
wages earned or to be earned by me as your employee, the sum of §...... r 
month and initiation fees and assessments, or such amount as may hereafter 
be established by the union and become due to it, as my membership dues 
in said union. I authorize and direct you to deduct such amounts from my 
first pay for each month and to remit the same to the Union. 

“This assignment, authorization and direction shall become operative 
contemporaneous with the effective date of the new collective bargaining 
agreement between the Employer and the Union which shall succeed the 
current collective agreement between the same parties. 

“This assignment, authorization and direction shall be irrevocable for 
the period of one (1) year, or until the termination of the said new collective 
agreement between the Employer and the Union, whichever occurs sooner; 
and I agree and direct that this assignment, authorization and direction sha 
be automatically renewed, and shall be irrevocable for successive periods of 
one (1) year each or for the period of each succeeding applicable collective 
agreement between the Employer and the Union, whichever shall be shorter, 
unless written notice is given by me to the Employer and the Union not more 
than twenty (20) days and not less than ten (10) days prior to the expiration 
of each period of one (1) year, or of each applicable collective agreement 
between the Employer and the Union, whichever occurs sooner. 

“This authorization is made pursuant to the provisions of Section 302(c) 
of the Labor-Management Relations Act of 1947 and otherwise.” 

The constitution of the union which desires to utilize this form of check- 
off authorization has contained, from November, 1947, the following pro- 


vision: 
“Membership dues shall include the following financial obligations due 
and owing by a member or applicant for membership: 
“(a) Initiation or reinstatement fees, as the case may be, 
““(b) Monthly fees (hereinafter referred to as ‘Dues’ or ‘Monthly Dues’), 
“(c) Special fees (hereinafter referred to as ‘Assessments’) levied by the 
International Union or any of its subordinate bodies in accordance 
with the provisions of the Iuabenostonal Union.” 

121 Tt should be noted that this opinion applies to the criminal penalties under 
the Demy of the Department of Justice. In the /nternational Harvester (95 
NLRB 730 (1951) ) and Electric Auto-Lite cases (92 NLRB 1073 (1950) ) dis- 
cussed above, the Board held invalid union security provisions which checked off 
other than “periodic dues and initiation fees uniformly required as a condition 
of acquiring or retaining membership.” The Board is concerned with Sections 
8(a)(3) and 8(b)(2) which forbids membership in a union, even under a valid 
union security agreement where membership is lost for some reason other 
Pay dues or “pone nll As pointed - seg 4 8 and ere fo 

er in purpose and even in anguage. tion uses the term “mem ip 
dues” rather than “periodic dues.” 
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SOME OBSERVATIONS OF THE EFFECTS OF 
LIMITATIONS ON COMPULSORY UNIONISM 


The important question is what effect the Taft-Hartley amend- 
ments have had on compulsory unionism. To evaluate the effect of 
the limitations historically at this time is probably premature. 
Union-management relationships and industrial relation institutions 
do not change quickly, and after more than six years of operation 
the workings of the amended Act’s limitations on union security are 
not conclusive. 

This much can be said. The NLRB has been consistent in throw- 
ing out contracts that require union membership as a condition of 
employment. From the above discussion it is apparent that the 
Board has applied the amended Act, for the most part, strictly and 
literally. In addition, from the standpoint of collective bargaining 
provisions the closed shop has declined greatly in importance. For 
example, in recent studies made by the Bureau of Labor Statistics, 
United States Department of Labor, closed shop provisions were 
found in only 3% of the total contracts examined. This small per- 
centage was concentrated in local trade and service industries not 
covered by the Labor Management Relations Act of 1947.'* In 
studies made of contracts in existence during and prior to the Wagner 
Act, over 50% of the contracts examined contained closed shop 
provisions. '%4 

Although the frequency of closed shop provisions has declined 
since the Taft-Hartley Act the percentage of union shop agreements 
has shown a marked increase. At the same time maintenance of 
membership provisions have decreased. In the same studies referred 
to above, the Bureau of Labor Statistics found that union shop 
agreements had increased from 44% of the total contracts examined 
in 1949-50 to 60% in 1952, an increase of 36%. Also, 20% more 
union members were subject to union and closed shop provisions in 
1952 than in the earlier years.'* Furthermore, union security pro- 
visions have been negotiated during the past two years in practically 
all major segments of American industry.'* It would appear that 
the Taft-Hartley Act has increased the degree of union security.’ 





122 Union Security Provisions in Agreements, 1949-50, MonTHLY Las. Rev. 224 
(Aug. 1950); Union Status in Collective Agreements, 1952, MontTuiy Las. Rev. 
385 (April 1953). Adjustments have been made in the BLS figures to account 
for contracts containing closed shop provisions. 

123 See, Slichter, op. cit. supra note 4 at 57-63. 

1% Bureau of Labor Statistics, supra note 122. 

1% See, Union Security-Post Korea, Conference Management Record, (Nat. Indus. 
Conf. Bd. 1951) p. 90. 

1% One observer has noted that the maintenance of membership clause adopted 
during World War II had a more drastic impact upon the individual freedom of 
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The dire consequences predicted by the critics of the union security 
limitations of the amended Act had not, at least in 1953, become 
apparent. In fact, there are some observers who are of the opinion 
that the amendments have in some ways strengthened unions. This 
was considered particularly true of the union shop authorization 
election requirement of the first four years, and of the individual 
written authorization for checkoff required in Section 302. It has 
been noted: 


. . . The necessity of getting individual signatures gave an op- 
portunity to see that each worker understood his relations to 
the union. A considerable amount of “reorganization’’ undoubt- 
edly went on, with a combination of education and social pres- 
sure, and perhaps some coercion, as unions tried to strengthen 
their positions against the real or expected dangers which might 
develop under Taft-Hartley.!*” 


At the same time the union security authorization elections were 
an invitation to bargain on union security issues. Unions which were 
certain, or were fairly certain, that a majority of their members 
would vote for authorization for a union shop had nothing to lose 
by petitioning the NLRB for an election. A successful result, as was 
usually the case, provided a strong bargaining position, and unions 
which did not enjoy the maximum type of union security provided 
by the Taft-Hartley Act were encouraged to think in terms of the 
maximum type legalized. It was a goal for unions to strive for. 

Although in terms of legal phraseology, the frequency of closed 
shops has declined, the exact number of bootleg (#.e. verbal) closed 
shop agreements is unknown. Fortune magazine pointed out: 


... It is actually a moot question whether more or fewer workers 
are under closed-shop conditions since Taft-Hartley . . . despite 
the board and the law of the land, the closed shop in some form 
has continued to survive in several sectors of the economy. While 
it is virtually nonexistent in heavy industry, some equivalent 
of the closed shop is common in printing, longshore, maritime, 





employees in connection with union status than the present impact of a union 
shop clause. During World War II when an employee was required to maintain 
his union membership, such requirement was unaccompanied by the safeguards 
with which Congress has surrounded the union shop provisions of the Taft- 
Hartley Act. Prior to the Taft-Hartley Act an employee who did not maintain his 
“good standing” under a maintenance of membership provision could be dis- 
charged. As pointed out above, even under a union shop under the Taft-Hartley 
Act the only reason for which a union can request the discharge of a member is for 
non-payment of dues and initiation fees uniformly required, and this is strictly 
defined. See, Kleiler, Union Security and Government Boards, (N.Y.U. Fifth Annual 
Conference on Labor (1952)) p. 501, 506. 


337 See note 116 supra. 
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building, clothing, and wens among others. There is, in fact, 
no great secret about it . 


In an intensive survey made in the Buffalo area, a heavily indus- 
trial area with established union-management relationships, the 
conclusion was reached that the closed shop probably cannot be 
banned effectively without the effective support of management. 
Widespread violations were noted.'?® As discussed above, the NLRB 
does not act on its own motion. That is, Board agents do not go out 
looking for violations of the law and prosecute them upon the initi- 
ative of the government. The Board acts only when a charge is filed 
and there is prima facie evidence of a violation. The filing of a charge 
is voluntary and it is not the Board’s function to solicit charges. 

The acquiescence of many employers to the perpetuation of the 
closed shop probably is based upon the consideration either that the 
businesses involved have been sincerely satisfied with the way the 
closed shop operates, or they have for one reason or another found 
it unwise to try to enforce the ban on it. Generally, the only time 
the employers are likely to fight the closed shop is during negotia- 
tions. Employers who have been willing to carry the issue through 
the Board and the Courts, as has been pointed out above, have 
usually won their cases. Apparently the characteristic attitude is 
that which has been attributed to the fur industry in New York: 


. Ben Gold’s Fur Workers had a contractual closed shop for 
years in New York. Taft-Hartley forced a revision in the word- 
ing of the contract, but not in practice. Many manufacturers 
and retailers in the city continue to hire only union members. 
To do otherwise, it is universally understood, would be to court 
slowdowns, absences for illness, and miscellaneous annoy- 
ances. * 


There is little doubt, however, that the amended Act has given 
protection to the individual employees in innumerable cases. The 
administrative decisions discussed above were in many cases based 
upon charges filed by individual employees. In general it can not be 
conclusively stated that the union security provisions taken alone 
have greatly hampered the strongly organized union. In some in- 
dustries such as printing, coal mining and maritime, the adjustments 





128 The Closed Shop in Hiding, Sept. 1951, p. 62. 

129 See Sheldon, Union mage i and the Taft-Hartley Act in the Buffalo Area 
(Bull. No. 4, School of Indus. and Lab. Rel., Ithaca, N.Y., 1949) pp. 41-2. 

130 Fortune, supra note 128, at 64; see alee Union Sesurtiy and Checkoff Pro- 
visions, 127 STUDIES IN PERSONNEL Pouicy 64 (Nat. Indus. Conf. Bd. 1952); 
Millis and Brown, op. cit. supra note 116, at 635-37; Zorn, New Union Responsi- 
bilities (N.Y.U. First Annual Conference on Labor (1948) ) pp. 304-09. 
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have been expensive and time consuming, but there does not appear 
to have been any marked disruption of prevailing institutions.’ 

The concern of the labor unions, however, is understandable. The 
amended Act does stand as a potential threat to labor-management 
relations which have ignored or not been affected by Taft-Hartley 
restrictions. The Board has shown by its decisions that when the 
evidence is preponderant it will prosecute charges vigorously and 
actively. One observer has noted that the big fear of the unions is 
the application of the union security limitations during a business 
recession. With labor plentiful and the margin between profit and 
loss slim, management, it is felt, would have the ability and the 
incentive to shop around for cheap labor and would at the same time 
be less tolerant toward union security demands of unions. Union 
security at such times is considered most important.’ It would 
appear however that many of the fears of labor, for the present at 
least, are psychological rather than material so far as the National 
Labor Relations Act and compulsory unionism are concerned. 


11 Toner, Closed-Shop Pro, Va. L.W. 39 (1950-51). 
48 See note 129 supra. 




















Comment 


CONTRIBUTORY NEGLIGENCE IN FIVE MIDWESTERN 
STATES—SOME BARRIERS FOR PLAINTIFF TO 
HURDLE IN AUTO ACCIDENT CASES 


Accident proneness is one of the facts of highway life, and the 
Wisconsin motorist is no exception to the rule. As often as he drives 
out of his garage he takes his statistically certain share of accidents 
with him. If his travels carry him into a neighboring state, with 
him goes the risk that he will cause, or be the victim of, property 
damage, personal injury or death. The natives whom he passes will 
possibly remark as they see his license plates, ‘‘Another of those 
stupid out of state drivers!’’ just as he himself may have remarked 
of some of them while he was at home. 

If the neighborly criticisms and the physical facts of highway life 
vary little from state to state, the same is not true of the law. Auto- 
mobile liability law changes at every state line. The more important 
variations in Wisconsin, Illinois, Iowa, Minnesota and Michigan 
form the subject of a series of comments in the Wisconsin Law 
Review. This is the second of that series." 


1 The series has been prepared for the Wisconsin Law Review with the practice 
of the Wisconsin, Illinois, lowa, Minnesota and Michigan attorney in mind. 

The studies which led to the preparation of the series were originally under- 
taken for the purpose of discovering te what extent, if at all, differences in auto- 
mobile liability insurance rates might be explainable ifi terms of differences in 
automobile liability law from state to state. That original purpose has been 
kept in mind in the writing of the comments, but it is realized that there are 
factors in accident causation and so in insurance rates which are not in any wa 
affected by liability law. To mention a few: average number of vehicles per mi 
of highway, geographical terrain, types of highway construction ing for 

ter or lesser speed and safety, strictness in traffic laws and in traffic law en- 
| aaron the development of driver education programs, frequency and strict- 
ness of driver examination as a prerequisite for retaining one’s driving privilege, 
laws requiring periodic inspection of vehicles for safety, the extent to which the 
state attracts motorists from out of state on to strange roads. It is only on the 
assumption that all such factors are constant and unchanging from state to state, 
that one would dare to offer the assertion that insurance rate differences must be 
attributed to differences in automobile liability law. 

There are times, however, when one may venture to state that one form of a 
particular doctrine of liability law will, as a rule, permit easier recoveries than 
another form of the same doctrine. When such a statement may safely be ven- 
tured it doesn’t take a statistician to predict that the form which permits easier 
recovery will tend to increase rates. The time for venturing such a statement is 
after making a study of the particular doctrine in a number of different forms. 
It was on this rationale that the studies making up this series of comments were 
begun. 

The doctrinal areas covered by the series include: 

(1) The joinder of the insurer as a party defendant in auto accident litigation. 
The comment dealing with this and matters directly related thereto appeared in 
1953 Wis. L. Rev. 688-724. 
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The legal facts of highway life to be dealt with in this comment 
center around contributory negligence. Each of the states to be 
studied has a different form of this doctrine.? Case law alone accounts 
for some of the differences.* Varying case law approaches to statutes 
and ordinances regulating highway traffic account for others.‘ One 
state is unique among the five in directly modifying its common law 
contributory negligence by statute.5 Variations in presumptions and 
in exclusionary rules of evidence account for still further differences.* 
Contributory negligence in Wisconsin, Illinois, lowa, Minnesota and 
Michigan is not one topic, but five. 





(2) Variants of the doctrine of contributory negligence tending to make re- 
covery by the plaintiff more difficult. These are the matters to be dealt with in 
the present comment. 

(3) Variants of the doctrine of contributory negligence tending to enable the 
plaintiff to recover in spite of his own negligence. This will be the topic of a later 
comment. 

(4) Recovery by the guest in an automobile against his host for injuries at- 
tributable to the fault of the host. This too will be dealt with in a later comment. 

The four comments covering these four areas of automobile liability law in 
the five states chosen for study will, it is believed, offer a partial explanation of 
the automobile liability insurance rate structure in those five states. The reader 
will be enabled to see for himself that two policies, identical in their terms and 
covering the same kind of motor vehicle for the same kind of use, may cover 

uite different risks from the insurer’s point of view in two different states. If 
the reader finds a ay rate for more comprehensive coverage resulting from 
doctrines of law tending to create more extensive liability, his quarrel, if any, 
will not be with his insurance salesman. If, convinced of the integrity of his in- 
surance company (or of the alertness of the state insurance commission, or of the 
effectiveness of the comers system of enterprise in controlling price struc- 
tures), he is persuaded that the coverage is inadequate to explain the rate, per- 
haps he should unite in a movement to reduce the accident rate in his com- 
munity. If, in his political jesement, he finds that the coverage is inadequate (or 
excessive) in his state, perhaps he should prevail upon his legislature to change 
the law to extend (or retract) legal liability. In other words, this series of com- 
ments will, it is hoped, enable the reader to form better practical judgments for 
himself, basing them on a better informed state of what the law now is and on 
his evaluation of what the law ought to be. 

The practicing attorney must constantly make practical judgments of greater 
immediacy than any of those su ted in the preceding paragraph. A client has 
been in an accident and has had difficulty in obtaining a settlement. Should he, 
or should he not, bring suit? Even if the accident took place in the attorney’s 
own state, hours of research may be necessary before competent advice may be 
given on that question. But if it took place in a neighboring state, the attorney’s 
research will as a rule be far more arduous and difficult. 

Perhaps those hours may be somewhat lightened by these comments if the 
attorney practices in Wisconsin, Illinois, Iowa, Minnesota or Michigan, and his 
client’s accident occurred in one of the four other states. 

2 Wisconsin, with its statutory comparative negligence is not an exception to 
this proposition. Contributory negligence is a prerequisite to the application of 
the comparative negligence statute. See the statute as quoted in n. 36, infra. 

* For example, see pages 103-116 infra. The doctrines of last clear chance, 
wilful and wanton, reckless, and gross misconduct are also case law variants. 
These will be treated in a later comment. 

‘See pages 116-143 infra. 
5 Wis. Srat. § 331.045 (1951). 
* See pages 103-116 infra. 
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Tue Basic Doctrine oF ConTRIBUTORY NEGLIGENCE 


The common law of torts in most states avoids the mathematical 
measurement of conduct;’ it takes the qualitative rather than the 
quantitative® view and is more at home with kinds than with degrees 
of fault.* This characteristic of Anglo-American case law, when 
combined with the basic tenet that a plaintiff’s contributory negli- 





7 As a general rule, the doctrine of contributory ee includes two tenets 
which often operate to produce less than ideal justice. The one, which might be 
called the “mathematical aversion” of the doctrine, is touched upon above in 
the text of this comment and gives rise to the variants which will be treated 
more fully in a later comment. The other might well be called the “all, or nothing 
at all” aspect of the doctrine. Its theory is that if the plaintiff has not been con- 
tributorily negligent, he recovers all his damages from the negligent defendant; 
but if he tes ban contributorily negligent in any measure, then he shall have 
nothing, and shall bear his losses himself. 

The major case law exception to the “all, or nothing at all’ feature of the law 
is the admiralty rule. It is not an exception to the ‘mathematical aversion” 
phase. Under it, “if both parties are guilty of negligence, no comparison is made 
of the degrees of their respective negligence but the loss is divided equally be- 
tween them.” Turk, Comparative Negligence on the March, 28 Cui-Kent Rev. 
189, 206 (1950). 

A second installment of Professor Turk’s article (28 Cui-Kent Rev. 304 
(1950) ] traces other case law exceptions to one or the other or both of the two 
aforementioned tenets of the doctrine of contributory negligence. A series of 
cases (since overruled) in Illinois (pp. 305-311) and in Kansas (pp. 317, 318) 
permitted a comparison of degrees of fault with the recovery going to the party 

ilty of the lesser degree of negligence, but still on an “all, or nothing at all” 

asis. Tennessee (pp. 313-317) makes a mathematical apportionment of damages, 
but does so without comparing degrees of fault; ins the relative proximity 
or remoteness of damage causation is weighed. Georgia pp. 326-333) is another 
exception to the rule that conduct will not be measured mathematically in the 
absence of express statutory commands. This exception, according to Professor 
Turk, results from a liberal case law interpretation of two statutes of uncertain 
origin and intent in Georgia. In Louisiana (pp. 318-326) case law has taken the 
opposite tack. The decisions there have nullified ‘an cld provision of the Louisiana 
code which had, at least in part, established a doctrine of comparative negli- 


gence.” 
® The aversion of courts to the use cf language which in any way suggests a 
uantitative degree of negligence is well illustrated in Gherke v. Cochran, 198 
Wis. 34, 39, 222 N.W. 304, 306 (1929). The court agreed with the following 
doctrine: “A slight want of ordinary care on the part of either party is such a 
want of ordinary care as will constitute negligence.” But it indicated its distaste 
for the word “slight”’ by quotations from Kausch v. Chicag: & M. E. R. Co., 176 
Wis. 21, 28, 186 N.W. 257, 260 (1922), to the effect that “. . . there are no classi- 
fications or subdivisions of want of ordinary care,” and it is error to mislead a 
jury into believing that there are such subdivisions by speaking of a slight want 
of care in instructing on the conduct of one party and of only a want of ordinary 
care in instructing on the other party. 

Though the effect of this “mathematical aversion’ has been considerably 
modified in Wisconsin by statutory comparative negligence, the Gherke doctrine 
is still good Wisconsin law so far as the unvarying definition of negligence as 
the want of ordinary care is concerned. It is also good common law generally. 
See ResTaTeMENT, Torts § 298, comment (a) (1934), not changed by 1948 Sup- 
plement; and see also id. § 466, comment (f). 

* Courts do not show the same “mathematical aversion” for degrees in the 
description of the standards of conduct as in the description of actual conduct. 
The preferred technique is to define ordinary care as the care that a reasonably 
prudent man would exercise under the circumstances, the idea being that the 
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gence bars recovery against a negligent defendant, often leads to 
peculiar justice, harsh and strange to the lay mind. 

Suppose you tell Harry that Tom and Dick were equally at fault 
in an accident, and so “the law leaves them where it finds them.’ 
Harry will quickly respond, “Fair enough.’’ He probably won’t 
realize that by “equally at fault’’ you mean “alike in being guilty 
of the same kind of fault.’’ And if you take the trouble to tell him 
what you mean, the subtle precision of your definition will probably 
escape him. 

Now suppose that Harry saw the accident happen. He will wonder 
how you made out the equality. He saw Tom step from the sidewalk 
in the middle of the block and start to cross the street. Harry could 
tell from Tom’s manner that Tom saw Dick’s car coming and pro- 
ceeded across, confident that Dick had a clear view and would slow 
down or steer around him. Unfortunately, Dick was hurrying to get 
to the office before the boss and was busy with his radio dial trying 
to tune to the musical clock program for an announcement of the 
time—so at least did the remorseful Dick, immediately after the acci- 
dent, explain himself to the accusing, indignant mutterings from the 
center of the crowd that gathered. Plainly Dick had seen nothing 
until he heard the tinkle of glass and the thud of Tom’s body against 
the right front fender. ‘‘No sir!’’ says Harry. ‘““That’s not my idea of 
equally at fault.”’ 

Later, Harry found time to do some thinking about the law leav- 
ing Tom and Dick where it found them. Tom had a doctor bill of 
three hundred dollars, an even bigger one for four months in the 
hospital, and he lost five and a half months’ wages. Dick was late 
for work the morning of the accident and it cost him a dollar or two 
to replace his sealed beam headlight unit. ‘Fair enough!’’ says 





amount of care demanded under some circumstances is greater than the amount 
demanded under others. The standard itself is not expressed in degrees, but the 
care which constitutes that standard is so expressed. Thus, for example, when 
the court in Ruka v. Zierer, 195 Wis. 285, 290, 218 N.W. 358, 360 (1928), speaks 
of the “special de; of care where the safety of children is involved,” it takes 
pains to equate the special degree with ordinary care under that particular cir- 
cumstance. To illustrate its meaning, the Ruka court drew an analogy between 
the presence-of-children situation and the common carrier situation, observing, 
with respect to the latter, as follows: “(Common carriers must exercise ordinary 
care for the safety of their passengers. But to constitute ordinary care, the care 
exercised must be of a very high degree. A charge to the jury enjoining upon 
the carrier the exercise of ordinary care without stating that ordinary care on 
the part of the carrier meant a very high degree of care, would not be approved, 
especially in face of a request so to charge.”’ 195 Wis. 285, 292, 218 N.W. 358, 360. 

1@ Hinkle v. Minneapolis, A. & C. R. Ry., 162 Minn. 112, 113, 202 N.W. 340, 
341 (1925). 
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Harry. ‘““The law leaves them where it finds them!’’ And then he 
added an expletive indicating dissent from your major premise as 
well as from your minor. 

Because Harry has been known to be sometimes a judge on the 
bench," sometimes a legislator at the state capitol’? and sometimes a 
juror in the box,'* the major premise of contributory negligence, that 
the law leaves “‘equally’’ faulty litigants where it finds them, has 
been limited and modified in its operation in all of the states. A few 
of the variants show Harry as judge in one of his more hard hearted 





1 Judge-made limitations and modifications are chiefly the matters referred to 
in note 3 supra. 

The “degrees” of negligence, wilful and wanton, reckless or gross misconduct, 
and last clear chance are among the most notable judge-made variants of basic 
common law negligence doctrines. 


12 The notable example, of course, for purposes of this study, is Wisconsin’s 
comparative negligence statute, Wis. Stat. § 331.045 (1951), created by Laws of 
1931, c. 242. 


13 Ulman, Joseph N., A Judge Takes the Stand, Chap. III, Jupce anp Jury 
31, 32 (1936): 
.. . don’t let any lawyer tell you that the law of contributory negligence is 
what I have just said it is. At least, don’t let him tell you that this is the 
law of contributory negligence as it really works in the court room, and as 
it will affect yf rights or your liabilities in a real case. Probably he will 
not even think of telling you so because even trained lawyers have observed 
that juries have knocked this theoretical law of contributory negligence into 
a cocked hat. For many years, juries have been deciding cases just as though 
there was no such rule of law. And all the time judges have been going on 
saying gravely that there is. Anyone with open eyes... can plainly see that, 
on this point at least, the living law is jury-made far more truly than it is 
judge-made. 

My note books leave me in no doubt about it. Still keeping to the field of 
traffic cases, I find one after another in which the suit is for damage to an 
automobile. The amount of such damage is perfectly definite. Nobody dis- 
putes the fact that it cost, say two hundred dollars, to repair the d ed 
automobile in each of three cases. In one case, the jury brings in a verdict 
for one hundred dollars. In the next, the verdict is for one hundred and fifty 
dollars. In the third, it is for twenty-five dollars. Does that mean that the 
juries have been shaking dice or tossing coins to reach their verdicts? Not 
at all. Examine carefully the evidence in each case, and you will find that in 
the first the evidence showed that plaintiff and defendant were about yam 4 
careless. In the second, both were at fault, but the defendant was almost 
wholly responsible for the collision. In the third, the plaintiff was very care- 
less, but the defendant was just a shade worse than the plaintiff. 

Those are three supposed cases, but they are typical. More often the 
case is one in which very substantial damages have been proved, but damages 
not exactly measurable in money. The plaintiff has suffered for weeks or 
months as a result of an accident. The jury on him a verdict that barely 
covers his bills from the doctor. Examine the evidence carefully and you 
will find that both parties were careless. The jury has balanced the careless- 
ness of one against the carelessness of the other and expressed the result in 
a small verdict. 

What has the jury done, then, to the law of contributory negligence? It 
has simply r it in a way that strikes jurors as more sensible than the 
way it was made by the judge in 1809 and followed and elaborated by other 
judges during the one hundred and twenty-three years since that time. 
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moods,"* but most of them reveal him as a sympathetic gentleman 
anxious to alleviate some of the harsher features of the law." 

There is reason to suspect that when Harry is in the jury box and 
is given a chance to apply his layman’s wisdom to a negligence case, 
he will manage somehow not to be embarrassed by the mathematical 
reluctance of the common law; he will weigh the faults of the parties 
in grams or pounds and will adjust his verdict of damages according 
to what the scales show.’* When he was on the bench in Illinois some 
years back, Harry had been known to instruct juries in terms of 
quantitative degrees of fault and to permit less negligent plaintiffs to 
recover from more negligent defendants without diminution of 
damages for the plaintiff’s share of the fault.'7 But more logical 
jurists have long since overruled Harry the judge on the grounds that 
negligence is a lack of ordinary care," and, being a lack—a zero 
quantity—there can be no such thing as more or less of the same; 
you can’t have more nothing than the other fellow, nor he more 





4 These are the variants which form the subject of the present comment. 

% Notably via last clear chance, gross, reckless, wilful and wanton misconduct 
doctrines. These variants of the law of negligence which favor the plaintiff will 
be treated in a later comment. 

16 See note 13 supra. 

17 Chicago & A. R. R. v. Gregory, 58 Ill. 226, 228 (1871): 

While so little negligence can be charged upon the mother [if she was in 
fact at all negligent in not keeping closer wate _— her child, an imbecile] 

. . -» What is the position of the defendant? . . . [His] train was running with 

great speed .. . through the town. We consider this, of itself, great negli- 

=. ia) . In this view we must sustain the finding of the jury [for the plain- 

tiff child]. 

And in Indianapolis & St. L. R. R. v. Galbreath, 63 Ill. 436, 439 (1872), where a 

wn man was run down while walking on the railroad tracks: 

Upon the point of comparative negligence, for this is raised in the case, 
admitting appellee was guilty of negligence in walking upon the track, it 
was but ordinary negligence. . . . Appellee was, perhaps, somewhat under 
the influence of the ae: . . . but it does not appear he was thereby ren- 
dered incapable of properly disposing of himself. He states he was walking 
on the track . . . and had not been on it two minutes before he was struck, 

f and that the engine doing the injury had no head-light, and gave no warn- 
: ing of its eogoee®. This was negligence of the grossest kind; it was wilful, 
j criminal negligence, for which the company must be held responsible. . 
We can not disturb this verdict or judgment, and must affirm the same. 
q See also Turk, Comparative Negligence on the March, Part II, 28 Cu1-KentT 
Rev. 304, 305-308 (1950). 

18 Belt Ry. v. Banicki, 102 Ill. App. 642, 646 (1902): 

There are degrees of negligence, as there are of care, but the words slight 
negligence, ordinary negligence and gross negligence are each descriptive of 
an omission, a neglect, without intention to do harm. 

Gross and at negligence are relative terms. One is the same as the 
other and each is descriptive of negligence only. . . . Lord Cranworth said 
that gross negligence is ordinary negligence with a vituperative epithet. 
Chicago, R. I. & P. Ry. v. Hamler, 215 Ill. 525, 533, 74 N.E. 705, 708 (1905): 
Formerly, this court, in expounding the doctrine of comparative negligence, 
classified negligence into three degrees, as slight, ordinary and gross; but 
that doctrine was long ago abolished. .. . 
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nothing than you.'® The logical view prevails today on the bench in 
Illinois, except for a slight concession to Harry which must await a 
later comment for explanation.”* It prevails with no trace of conces- 
sion to Harry’s illogicality”’ in Iowa,2* Minnesota” and Michigan.™ 





19 The Hamler case (supra note 18), 215 Ill. at 540, 74 N.E. at 710, thus reduces 
the heresy of degrees of negligence to the absurd. 

2° It may not be amiss to anticipate the later comment, however, in a footnote. 
The writer has detected a line of Illinois cases which, although they do not permit 
a contributorily negligent plaintiff to recover from a grossly (i.e., greatly) negli- 
gent defendant on a comparative negligence theory, do permit such a plaintiff to 
recover on the theory of the wilful and wanton misconduct of the defendant (i.e., 
on an intentional tort theory). These cases preserve “gross” negligence in the 
sense of a “high degree” of negligence (not to be confused with the Wisconsin 
definition of gross negligence as a form of intentional tort), and they permit its 
use for the purpose of giving rise to a ——— of wilful or wanton mis- 
conduct (which is gross negligence in Wisconsin’s terminology). Briefly, the 
rationale is as follows: (1) let the plaintiff show the gross or ge pogiamece of 
the defendant, and the plaintiff’s contributory negligence still bars the action; 
(2) but the showing of gross negligence raises a presumption that the defendant 
was guilty of wilful and wanton misconduct; (3) hence if the jury is not persuaded 
that the defendant was not guilty of wilful and wanton misconduct, then the 
jury may find a verdict awarding damages to the plaintiff in spite of the plain- 
tiff’s contributory negligence. 

The leading Illinois case on the foregoing is L. 8. & M. 8. Ry. v. Bodemer, 
139 Ill. 596, 29 N.E. 692 (1892). Among recent cases which cite to the authority 
of the Bodemer case are Anderson v. Meyer, 338 Ill. App. 414, 432, 87 N.E.2d 
787, 795 (1949), and Wheeler v. Rudek, 328 Ill. App. 283, 295, 65 N.E.2d 611, 
616 (1946). Both of these cases affirmed verdicts an enya for the plaintiffs, 
although the Wheeler case was later reversed on other grounds by the Illinois 
Supreme Court, 397 Ill. 438, 74 N.E.2d 601 (1947). But the higher court ex- 
pressly approved the intermediate court’s handling of the case on gross and on 
wilful and wanton misconduct. See 397 Ill. at 446, 74 N.E.2d at 605. . 

21 It might be argued that the doctrines of last clear chance, and reckless, wil- 
ful and wanton or gross misconduct are concessions to Harry’s illogicality. But 
these doctrines are more open to criticism for a lack of realism than for a lack of 
= As mentioned before, a later comment will discuss these doctrines more 
ully. 

22 In Denny v. Chicago, R. I. & P. Ry., 150 Iowa 460, 130 N.W. 363 (1911), 
the plaintiff was a “trespasser” on a train, so that the defendant railroad did not 
owe a duty of erm’ | care to her. Hence she sought to go to the jury on the 
following alternative theories: (1) the defendant’s malice, wilfulness or wanton- 
ness; (2) the defendant’s gross negligence. The result was a directed verdict for 
the defendant. 

(1) Nothing in the record showed malice, wilfulness or wantonness, and there 
was no public _— which would justify presuming such conduct on the part of 
the operator of a railroad. 

(2) “Gross,” “slight,” and ‘ordinary,’ as applied to negligence, has come to 
mean little more than a matter of comparative emphasis in the discussion of 
testimony. . . . In this state . . . the actionable character of negligence is not de- 
pendent upon its degree [150 Iowa 460, 464, 130 N.W. 363, 364. 

The Denny case has been followed in Frederick v. Western Union Telegraph 
Co., 189 Iowa 1338, 1340, 179 N.W. 934, 935 (1920). 

3 Minnesota retains its good standing among the we per by conceding a 
recovery to a contributorily negligent plaintiff only when his negligence has been 
superseded by that of the defendant in point of time rather than in d . For 
example, consider the following from Gill v. Minneapolis, St. P., R. & D. E. T. 
Co., 129 Minn. 142, 143, 151 N.W. 896, 897 (1915): 

It is the law of this state that one who, after discovering another, though 
he be a trespasser, in a position of peril, fails to exercise ordinary care to 
prevent the impending injury, and because of such failure injury results, is 
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But in Wisconsin Harry has spoken through the legislature.* For 
more than two decades a comparative negligence statute has required 
Wisconsin juries to do what the logicians consider as absurd as a 
square circle.” If the jury finds that both parties to a negligence 
action were equally at fault quaiitatively—that is, both guilty of 
the same kind of negligence—then it must determine the quantity 
of the injury-causing negligence of each and inform the court of its 
findings, so that the party whose fault was quantitatively the lesser 
may be awarded damages against the party whose fault was the 
greater, the amount of the award to be reduced by the percentage of 
the recovering party’s fault. 

Though Harry the judge has not prevailed in any of the five states 
studied in this comment in his direct attack on the proposition that 
fault and quantitative measures are like oil and water, he has found 
other ways in all of the states to create exceptions relieving some- 
what the harshness of the contributory negligence bar. The results 
are a credit to Harry’s ingenuity, to his ability to live with a theory 
for which he has no love, to protect it as best as may be from the 
perversity of jurors, and still to keep it from always having its way. 
In several of the states his secret has been to make a point of the 
time sequence of the negligences of the parties and to fix the onus of 
the blame on him who had the last clear chance to salvage a bad 
situation. Another secret is to determine if one of the parties was 
aware of the risks and then to discount the negligence of the party 
who acted blindly. These two ingredients may be blended together 
into a composite last-clear-chance-wanton-negligence theory, or they 





liable to the one injured. . . . Failure to exercise ordinary care under such 

circumstances is sometimes termed wilful or wanton negligence. This may 

be an unfortunate use of words. . . . The jury need not find an intentional 
or malicious injury, or a reckless or wanton disregard of those in peril. Negli- 
gence, under the circumstances stated, gives a right of recovery. 

* Wiles v. New York Cent. R. R., 311 Mich. 540, 552, 19 N.W.2d 90, 95 (1945); 
L. 8. & M. 8. R. R. v. Miller, 25 Mich. 274, 277 (1872). The Wiles case reversed 
a judgment and verdict won by the plaintiff below, and ordered a new trial be- 
cause the trial court gave an instruction to the jury which might have led the 
jurors to weigh or compare the negligences of the parties. It cites to the Miller 
case which had rejected the “recent” Illinois cases wherein plaintiffs, whose 
negligence had been slight in comparison with defendants’, had been awarded 
wo Cf. note 17 supra. 

% Wis. Strat. § 331.045 (1951); Wis. Laws 1931, c. 242. 

* The present form of the statute is as follows: 

Contributory negligence shall not bar recovery in an action by any person 
or his legal representative to recover damages for negligence resulting in 
death or in injury to sega or property, if such negligence was not as great 
as the negligence of the person against whom recovery is sought, but an 
damages allowed shall be diminished in the proportion to the amount of negli- 
gence attributable to the person recovering. [Emphasis supplied.] 

Compare the italicized portions of the above statute with the doctrine of the 
Hamler case, note 19 supra. 
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may be permitted to stand as two separate exceptions to the con- 
tributory negligence rule. 

Even within the narrow limits of the five states included in this 
comment for study and analysis, these doctrines go by a variety of 
names and create a linguistic confusion. What is called gross negli- 
gence in Minnesota goes by the name of wilful and wanton mis- 
conduct in Illinois. Gross negligence in Illinois is the name of a degree 
of negligence rather than of a kind, but may be used by a jury as 
evidence of misconduct of the wilful and wanton kind. Iowa avoids 
the use of all three of these words and speaks instead of recklessness, 
but does not permit recklessness alone to create an exception to the 
contributory negligence bar. And so on through all five of the states. 
These are terms that have significance only in the context of the par- 
ticular jurisdiction. Within that context they represent complicated 
but understandable concepts. For obvious reasons, they must be 
dealt with on a state by state basis.*” 


ConTRIBUTORY NEGLIGENCE—SOME OF THE VARIANTS 


When the case of Tom v. Dick comes up on the calendar, Tom’s 
first worry will be to avoid a nonsuit or the direction of an adverse 
verdict. The crucial issue in the case is clearly one of Tom’s contribu- 
tory negligence, and in studying the law of each of the five states in 
which Tom and Dick have played their roles for us, it will be best to 
consider first those variants of the law of contributory negligence 
which intensify Tom’s first concern. 


Burden of Disproving Fault 


No local variant of the doctrine of contributory negligence has 
provoked more vigorous critical attack than that which loads onto 
the plaintiff the burden of proving himself free from fault.?* Only a 
few of the forty-eight states retain this variant.2® The ordinary rule 





37 And, as stated before, in a later comment in this series. 
asso” Comparative Negligence on the March, 28 Cni-Kent Rev. 189, 200 
A second startling feature of the rule is that, in some jurisdictions, con- 
tributory negligence is not treated as an affirmative defense to be pleaded 
and proved by the defendant. That last notion would, perhaps, be under- 
standable. What is much worse, is that in these jurisdictions the plaintiff 
comes into court burdened with the duty to plead and to prove freedom 
from contributory negligence. The situation is much the same as if, in every 
contract case, the plaintiff were required to plead and to prove his freedom 
from insanity! 
See also 35 Iowa L. Rev. 468, 480-481 (1950), and the passage quoted from 
Rickabaugh v. Wabash R. R., infra at note 30. 


%* Green, Illinois Negligence Law II, Contributory Negligence, 39 Inu. L. Rev. 
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is that misconduct by the plaintiff is a matter of affirmative defense 
and part of the defendant’s burden; most states presume the plaintiff 
innocent of negligence until proved guilty. But of the few states that 
presume the plaintiff guilty from the moment that he draws a com- 
plaint charging negligence to someone else, three are among the five 
states included for study in this comment. They are Illinois, lowa 
and Michigan. 

The Supreme Court of Iowa is apparently not flattered to find its 
jurisdiction within this narrow company of states. In Rickabaugh »v. 
Wabash R. R.,*° the court was skeptical about the sanity and the 
workability of the rule, but it was ‘‘too deeply rooted’’ in Iowa’s 
jurisprudence to be disregarded. The court felt constrained to do its 
best to apply the rule notwithstanding its shortcomings. 

If the Supreme Court of Iowa has its doubts, how must the courts 
of Illinois feel, where, according to Dean Leon Green, the state 
“stands alone in the severity with which its courts place the burden 
on the plaintiff.’”™ 

Most of the states that make the plaintiff carry the burden of 
proof on the issue of contributory negligence have alternative rules 
to rescue him from situations in which his task would be manifestly 
unfair or impossible. For instance, if Tom had been killed, and if 
neither Harry nor any other person—not even Dick—had been an 
eye witness to the movements of Tom, Tom’s administrator would 
have a difficult job indeed in trying to produce direct evidence that 
Tom had been exercising due care up to the moment of being struck 
by Dick’s car. 





116, 125 (1944), at n. 33, lists, in addition to Illinois, the following six states: 
New York, Maine, Iowa, Michigan, Rhode Island and Connecticut. 

It is true that many of the states which require the defendant to carry the 
burden of proving contributory negligence still require the plaintiff to plead 
freedom therefrom, but this comment is not concerned with the pleading aspects 
of the matter. That the pleading aspect may be of unusual importance, however, 
is well illustrated in the Connecticut variant of the rules. Dean Green observes 
that a Connecticut statute puts the burden of proof on the defendant, but if the 
plaintiff is over-eager and happens to plead his freedom from negligence, the 
court then gives him the burden notwithstanding the statute—a timely warning 
against anticipatory pleading of matter of defense, at least in Connecticut! 

#0 242 Iowa 746, 750, 44 N.W.2d 659, 661 (1950). To quote the Iowa court 
more fully: 

It may be a saner and more workable rule would have been to cast on de- 
fendant the burden of proving contributory negligence as a special defense, 
permitting each vy the benefit of an initial presumption or inference of 
reasonable care. But these rules [the reference is to the “no eyewitness” 
rule as well as to the rule on burden of proof] are too deeply rooted in our 
jurisprudence to be now disregarded. We must take them as we find them and 
do our best to apply them as new fact situations arise. 

%t Green, Illinois Negligence Law II, Contributory Negligence, 39 Iu. L. Rev. 
116, 125 (1944). 
































January) COMMENT 105 

Some of the states with a general rule putting the burden of con- 
tributory negligence on the plaintiff meet this situation by shifting 
the burden on that issue to the defendant in death actions.” Another 
meets it by giving the plaintiff the benefit of an initial presumption 
whenever direct evidence on the issue is unavailable.* In still others, 
the initial presumption is raised only when the lack of direct evidence 
results from the victim’s death and the absence of other eye wit- 
nesses at the time of the accident.* The rationale generally offered 
in defense of a presumption of due care in favor of a person killed in 
an accident is an extension of the rationale behind the presumption 
against suicide; the natural instinct of self preservation probably 
operated to persuade the deceased to exercise care to preserve his 


own life.* 


ILLINOIS: 


None of the foregoing mitigating rules prevails in Illinois. In that 
state the plaintiff must affirmatively prove his own care or that of 
the person for whom he sues,* with no presumption to help him, 
whether based on a consideration of one’s natural instinct to live or 
otherwise.*” In this respect the state is indeed unique, as indicated 
by Dean Green’s remark about “the severity with which its courts 


place the burden on the plaintiff.’’** 
But the severity of the Illinois rule is not wholly without mitiga- 
tion. Tom’s proof of his own care—or his administrator’s proof of 


32 New York and Maine. Green, 39 ILu. L. Rev. 116, 125, at note 33. 

33 Towa. Green, id. 

* Michigan and Rhode Island. Green, id. 

% For example the following series of Iowa cases: Riedesel v. Koch, 241 Iowa 
1313, 1316-1317, 45 N.W.2d 225, 227 (1950); Hittle v. Jones, 217 Iowa 598, 605, 
250 N.W. 689, 692 (1933); Merchants Transfer & Storage Co. v. Chicago R. I. & 
P. Ry., 170 Iowa 378, 392, 150 N.W. 720, 725 (1915); Remillard v. Sioux City 
Traction Co., 138 Iowa 565, 567, 115 N.W. 900, 901 (1908); Saylor v. Parsons, 
122 Iowa 679, 684, 98 N.W. 500, 502 (1904); Schnee v. Dubuque, 122 Iowa 459, 
464, 98 N.W. 298, 299 (1904); Dalton v. Chicago R. I. & P. Ry., 104 Iowa 26, 28, 
73 N.W. 349, 350 (1897); Spaulding v. Chicago, St. P. & K. C. Ry., 98 Iowa 205, 
216, 67 N.W. 227, 231 (1896); and Hopkinson v. Knapp & Spalding Co., 92 
Iowa 328, 332, 60 N.W. 653, 655 (1894). 

% Sharp v. Brown, 343 Ill. App. 23, 29, 98 N.E.2d 122, 125 (1951); Pollard v. 
Broadway Cent. Hotel Corp., 353 Ill. 312, 323, 187 N.E. 487, 491 (1933); Dee 
v. City of Peru, 343 Ill. 36, 41, 174 N.E. 901, 904 (1931); Aurora Branch R. R. 
v. Grimes, 13 Ill. 585, 587 (1852). 

37 Burns v. Chicago & Alton R. R., 223 Ill. App. 439, 444 (1921), at least 
obliquely rejects the theory frequently used in other states to rationalize the 
“no eyewitness” rule (See supra note 35). The court allowed no presumption of 
freedom from contributory negligence to arise from the fact that the accident 
was proved to have been caused by the defendant’s negligence and from the 
theory that the victim would be motivated toward care by his instinct for self- 
preservation. 

38 See note 31 supra. 
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Tom’s care—may be made by circumstantial evidence.*® In Sharp v. 
Brown, a case involving the collision of two cars, it appears that 
nobody knew what happened even though there were no deaths and 
consequent silencing of witnesses. The court held that the question 
of the plaintiff’s negligence depended on a consideration of the cir- 
cumstances. 

The doctrine is well established in Illinois that the plaintiff’s 
burden need not be carried by direct evidence, or even by special 
circumstantial proof offered for the particular purpose of showing the 
plaintiff’s own care.“' The plaintiff has done enough for the issue of 
contributory negligence to be submitted to the jury if, from all the 
circumstances of the occurrence, the inference is reasonable that the 
plaintiff had been duly careful. In C. & A. R. R. v. Crowder,* the 
rule was announced that where the circumstantial reconstruction 
of an accident seems quite complete, the mere absence of any ap- 
parent negligence on the part of the plaintiff is sufficient evidence 
to support a jury’s finding that his conduct was up to the standard. 

It is not the purpose of the two preceding paragraphs to suggest 
that Dean Green’s criticism of the severity of the Illinois rule is un- 
warranted. There is no special generosity in a rule which permits a 
plaintiff to prove his freedom from contributory negligence by cir- 
cumstantial evidence, any more than there would be in a rule per- 
mitting the use of other widely recognized valid forms of judicial 
proof.“ 





%C. & A. Ry. v. Carey, 115 Ill. 115, 119, 3 N.E. 519, 521 (1885). 

See also Jeneary v. C. & I. Traction Co., 306 Ill. 392, 395, 138 N.E. 203, 205 
(1923), where the circumstances tended to show that the negligence of the plain- 
tiff, if any, did not help to cause the accident. The result: directed verdict for 
defendant roperly denied. 

v. City of Peru, 343 Ill. 36, 41, 174 N.E. 901, 903 (1931), which 
éan > hinaiien that might be construed as conditioning ‘the competence of 
circumstantial evidence to show freedom from contributory negligence on the 
Sv of direct testimony 

Appellee . . . had the burden of affirmatively showing that deceased was in 

the exercise of due care. . . , or, in the absence of direct testimony, showing 

such care that reasonable inferences of such due care and caution might be 
oe} from the circumstances disclosed by the evidence. [Emphasis sup- 

Simi ilar in its im ee is the language of the court in Illinois Central R. R. 
v. Nowicki, 148 Ill. 29, 32, 35 N.E. 358, 359 (1893). 

40 343 Ill. App. 23, 98 N.E.2d 122 (1951). 

# Tilinois Central R. R. v. Nowicki, 148 Ill. 29, 34-36, 35 N.E. 358, 360 (1893); 
Hjertaas v. Gage Brothers Co., 189 Ill. Ape. 113, 114 (1914); Broadbent v. 

& G. T. Ry., 64 Ill. App. 231, ‘232 (1896); City of Mendota v. Fay, 1 Ill. App. 
418, 422 (1877). 

#8 McDonald v. Stiner, 342 Ill. App. 651, 654, 97 N.E.2d 573, 575 (1951). 

43 49 Ill. App. 154, 161 (1893). But the evidence was not complete enough to 
permit this rule to be applied in the Crowder case. 

“ And if the implications of the court’s language in Dee v. City of Peru and 
IUinois Central R. R. v. Nowicki are to be taken seriously, the Illinois rule is not 
at all generous. See note 39 supra. 
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Illinois does make one special concession to a plaintiff harried by 
his burden on contributory negligence. Given certain prerequisites, 
the rule excluding evidence of habits of care“ will be relaxed in his 
favor.** The required conditions are similar to those that bring the 
‘no eye witness’ rule into operation in other states. That rule either 
shifts the burden on contributory negligence to the defendant or 
gives the plaintiff the benefit of an initial presumption‘ (1) if the 
person on whose behalf suit is brought had been killed or rendered 
insane“* and so made incompetent to testify in his own favor, and 
(2) if there had been no other eyewitness who had seen his actions 
immediately preceding the accident.‘* But in Illinois, though the 
‘*no eye witness’’ conditions leave the burden and the presumptions 
where they were, they do open the door to testimony that the acci- 
dent victim was an habitually careful person and, on the basis of that 
evidence, permit the plaintiff to carry his case on freedom from 
contributory negligence to the jury.™ 

Nothing else in the jurisprudence of Illinois serves to lighten the 
plaintiff’s burden in a negligence case. It is possible for him to prove 
the defendant’s negligence and its causation of the accident beyond 
all doubt and still lose his case by a directed verdict because of con- 
tributory negligence on his own part for which no shred of evidence 
has been offered. Yet, for all the severity of the Illinois doctrine on 
the burden of proof, surprisingly few cases appear in the reports 
showing complaints dismissed on the basis of its operation. This 
writer has been able to discover only four. 





For the general rule that proof of experience or skill in certain lines does not 
tend to prove a person’s habits as to care, see Fowler v. Chicago Railways Co., 
285 Ill. 196, 201, 120 N.E. 635, 637 (1918). 

An old appellate division case says that the Fam very hs common carelessness 
and lack of skill may be used against him. See Anglo-American Packing Co. v. 
Baier, 20 Ill. App. 376, 380 (1886). 

“ Green, Illinois Negligence Law II, Contributory Negligence, Iuu. L. Rev. 116, 
126 (1944). Dean Green carefully points out that Illinois does not follow the 
‘no eyewitness” rule as such, but does more leniently admit evidence in the 
‘no eyewitness” situation. He cites to Young v. Patrick, 323 Ill. 200, 153 N.E. 
623 (1926); Petro v. Hines, 299 Ill. 236, 132 N.E. 462 (1921); T., St.L. & K. C. 
R. R. v. Bailey, 145 Ill. 159, 33 N.E. 1089 (1893); C., R. I. & P. Ry. v. Clark, 
108 Ill. 113 (1883); and C., B. & Q. R. R. v. Gregory, 58 Ill. 272 (1871). 

* See notes 53-55 infra. 

*8 City of Chicago v. Doolan, 99 Ill. App. 143, 145 (1901). 

‘? Ingle v. Maloney, 234 Ill. App. 151, 153 (1924). 

© See notes 37 and 46 supra. 

51 In Illinois Central R. R. v. Oswald, 338 Ill. 270, 170 N.E.2d 247 (1930), and 
Devine v. Pfaelzer, 277 Ill. 255, 115 N.E. 126 (1917), directed verdicts were 
ordered or approved for the defendant, where neither direct nor circumstantial 


evidence showed affirmatively the plaintiff’s care. 
In Wilson v. Illinois Central R. R., 210 Ill. 603, 71 N.E. 398 (1904), verdict 
was directed for the defendant where there was a lack of evidence showing the 
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IOWA: 


Iowa lightens the burden generally carried by the plaintiff in that 
state on the issue of contributory negligence by means of the full 
application of the ‘‘no eyewitness’ rule. If the case of Tom v. Dick 
is brought by Tom’s representative, Tom being dead or otherwise 
unable to testify because of his condition following the accident,™ the 
usual Iowa rule requiring the plaintiff to disprove contributory neg- 
ligence gives way to a presumption in Tom’s favor which the de- 
fendant Dick must rebut,** provided that there had been no eye- 
witness to the accident.™ 

The “‘no eyewitness’’ exception is not the only mitigator of the 
plaintiff’s burden on contributory negligence in Iowa. As in Illinois, 
either Tom or his representative may rely on circumstantial, as well 
as on direct, evidence.™ Also as in Illinois, if the circumstantially re- 
constructed view of the accident is complete enough, the dearth of 





plaintiff's care and nothing in the circumstances permitted a reasonable infer- 
ence of such care. 

In Chicago & A. R. R. v. Crowder, 49 Ill. App. 154 (1893), there could be no 
recovery by plaintiff where the evidence was as consistent with his carelessness 
as with care. 

8 Wilson v. Corbin, 241 Iowa 593, 605, 41 N.W.2d 702, 708 (1950); In re 
Estate of Held, 231 Iowa 85, 100, 300 N.W. 699, 706 (1941); Carlin v. The Chi- 
cago, R. I. and P. R. R., 37 Iowa 316, 322 (1873); Muldowney v. The Illinois 
Gnue R. R., 32 Iowa 176, 179 (1871); Baird v. Morford, 29 Iowa 531, 536 

1 . 

53 Smith v. Darling & Co.,—Iowa—, —, 56 N.W.2d 47, 51 (1952), declares 
that the ‘no eyewitness’’ rule applies where the party could not testify because 
of amnesia which resulted from the accident. 

“ The presumption is, of course, a rebuttable one. Van Gorden v. City of Fort 
Dodge, 216 Iowa 209, 219, 245 N.W. 736, 741 (1932); Frederickson v. Iowa Cent. 
Ry., 156 Iowa 26, 29, 135 N.W. 12, 14 (1912); Ellis v. Republic Oil Co., 133 
Iowa 11, 19-20, 110 N.W. 20, 23-24 (1906). 

It carries no weight against direct evidence. Christopherson v. C., M. & St. P. 
R. R., 135 Iowa 409, 413, 109 N.W. 1077, 1078 (1906); Ames v. Waterloo & 
Cedar Falls R. T. Co., 120 Iowa 640, 642, 95 N.W. 161 (1903); Crawford v. C. 
& W. Ry., 109 Iowa 433, 435, 80 N.W. 519 (1899). 

Nor does the borage sere apply, even if there were no eyewitnesses to the 
fatal accident, if the plaintiff can show by direct evidence that the deceased 
exercised care. Vance v. Grohe, 223 Iowa 1109, 1115, 274 N.W. 902, 905 (1937); 
Whitsett v. The Chicago, Rock Island & Pacific Ry., 67 Iowa 150, 158, 25 N.W. 
104, 107 (1885); Dunlavy v. The Chicago, Rock Island & Pacific Ry., 66 Iowa 
435, 439, 23 N.W. 911, 913 (1885). 

% Rickabaugh v. Wabash Ry., 242 Iowa 746, 748, 44 N.W.2d 659, 661 (1950); 
Kovak v. Chic: R. I. & Pac. Ry., 149 Iowa 711, 716, 128 N.W. 529, 531 (1910); 
Powers v. Des Moines City Ry., 143 Iowa 427, 432-433, 121 N.W. 1095, 1096- 
1097 (1909). See also the cases cited in note 35 supra. 

® Knowlton v. Des Moines Edison Light Co., 117 Iowa 451, 459, 90 N.W. 818, 
822 (1902); Fish v. I. C. Ry., 96 Iowa 702, 704, 65 N.W. 995, 996 (1896); Gor- 
man v. The Minneapolis & St. L. Ry., 78 Iowa 509, 517, 43 N.W. 303, 306 (1889); 
Murphy v. The C., R. I. & P. R. R., 45 Iowa 661, 664 (1877); Rusch v. City 
of Davenport, 6 Iowa 443, 454 (1858). 
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detail affirmatively indicating negligence on Tom’s part will support 
a jury inference that Tom had been careful.*” 

Among states which put the burden of the issue of contributory 
negligence on the plaintiff, Iowa may well be unique in one of its 
exceptions to its general rule. The case which states the exception is 
See v. Railroad Co.** It is somewhat old and has never been followed. 
Perhaps Tom should not rely too confidently on its authority even 
though it has never been overruled. But whatever its standing, the 
case is still in the books and says that the burden on contributory 
negligence shifts to the defendant if it was a statutory duty that the 
defendant had violated. 

One justification for relying on the case of See v. Railroad Co., 
despite its age and uneventful history, is the dissatisfaction the lowa 
court has expressed with the rule making disproof of contributory 
negligence an affirmative part of the plaintiff’s case. The court seems 
to be in no mood for adding pounds to the plaintiff’s burden, as it 
certainly would do if it abrogated the See exception or any other of 
the load-lightening exceptions to general Iowa rule. These pages 
have already cited to Rickabaugh v. Wabash R. Co.** for the Iowa 
court’s doubts about the sanity and workability of that general rule. 
It seems unlikely that the same court would overrule an earlier de- 
cision in order to make what it considers a bad situation even worse. 

In contrast to Dean Green’s remarks about the severity of the 
Illinois rule,® a scholarly but unsigned note in the Jowa Law Review 
for Spring, 1950, sees a growing trend in Iowa to ignore ‘‘contribu- 
tory negligence as a matter of law.’ The Iowa reports abound in 
cases directing verdicts where the evidence keeps reasonable minds 
from denying the contributory negligence of the plaintiff.** But one 
expects cases of that sort in the reports of all states, no matter who 
has the burden of proof. Cases directing verdicts because of the 
compulsive power of evidence against the plaintiff are one thing; 





57 Raymond v. The Burlington, Cedar Rapids & Northern Ry., 65 Iowa 152, 
157, 21 N.W. 495, 497 (1884). Compare with Illinois case cited at note 43 supra. 

58 123 Iowa 443, 445, 99 N.W. 106, 107 (1904). 

59 See note 30 supra. 

6 See supra at notes 31 and 38. 

61 35 Iowa L. Rev. 468, 479 (1950). 

® Kortright v. Strater, 222 Iowa 603, 269 N.W. 745 (1936); Wilson v. Good- 
rich, 218 Iowa 462, 252 N.W. 142 (1934); Abraham v. City of Sioux Cit , 218 
Iowa 1068, 250 N.W. 461 (1933); Hittle v. Jones, 217 Iowa 598, 250 N. ” 689 
(1933); Van Gorden v. Cit eg Fort Dodge, 216 Iowa 209, 245 N. 'W. 736 (1932); 
Perkins v. Schmit Cons. , 215 Iowa 350, 245 N.W. 343 (1932); Murphy v. 
Iowa Elec. Co., 206 Iowa 567, 220 N.W. 360 (1928); Wasson v. Illinois Cent. R. 
R., 203 Iowa 705, 213 N.W. 388 (1927); Masonholder v. O’Toole, 203 Iowa 884, 
210 N.W. 778 (1926); Whelton v. Chicago, M. & St. P. R. R., 189 Iowa 918, 179 
N.W. 140 (1920). 
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quite another thing are cases directing verdict against him because 
of a lack of evidence about his conduct. It is the latter class of case 
that one expects to find in the reports of a state like Iowa, where the 
plaintiff has the burden on the issue of what he himself did or omitted 
to do. When the Jowa Law Review note remarks the trend toward 
ignoring contributory negligence as a matter of law, the dearth of 
cases of that class is what it has in mind.* 

Tom’s case against Dick, then, would probably not be blocked off 
from jury consideration by operation of the Iowa rule on burden of 
proof (except, of course, for the fact that there is strong evidence 
against him)**, whether brought by Tom himself as a party able to 
testify in his own behalf or by his representative on behalf of a de- 
ceased Tom’s heirs. Perhaps the Iowa court, having no faith in the 
Iowa rule,® simply does its best to ignore the rule; or perhaps it has 
acquired a renewal of faith in the jury principle.“ Whatever the 
reason, the trend in Iowa is against taking the issue of contributory 
negligence from the jury on a burden basis. 

One of the most recent of the Iowa cases especially well illustrates 
this trend. In Smith v. Darling & Co. the trial court had granted 
judgment for the defendant notwithstanding a jury verdict in favor 
of a plaintiff suing on behalf of the driver of a panel truck who had 
been killed in a head-on collision with the defendant’s semitrailer. 
At the trial the driver of the semitrailer testified. Since he had been 
an eyewitness, the ‘‘no eyewitness’’ rule had no chance to come into 
play, notwithstanding the fact that the only eyewitness producible 





% See note 61 supra. 

* Which evidence, of course, tends to bring Tom’s case within the cases cited 
in note 62 supra. 

% See supra at notes 30 and 59. 

* The Iowa court seems never to tire of reiterating the proposition that the 
issue of contributory negligence is ey one for the jury. For example, Fran- 
zen v. Perlee, 243 Iowa 285, 288, 51 N.W.2d 478, 480 (1952); Knaus Truck L. 
v. Commercial Frgt. L., 238 Iowa 1356, 1364, 29 N.W.2d 204, 509 (1947); Beach 
v. City of Des Moines, '238 Iowa 312, 342, 26 N.W.2d 81, 96 (1947), superseding 
24 N.W.2d 342; Wambold v. Brock, 236 Iowa 758, 763, 19 N.W 2d 582, 584 
panes Sanford v. Goodridge, 234 Iowa 1036, 1040, 13 N.W.2d 40, 42 (1944); 
sawson v. Fordyce, 234 Iowa 632, 641, 12 N. W.2d 301, 307 (1943); Odegard v. 
Gregerson, 234 Iowa 325, 330, 12 ’N.W.2d 559, 561 (1944); Shettler v. Farmers 
L. & P. Co., 233 Iowa 1243, 1248, 11 N.W.2d 394, 396 (1943); Rhinehart v. Sham- 
baugh, 230 Iowa 788, 790, 298 N.W. 876, 877 (1941); Pierce v. Dencker, 229 
Iowa 479, 484, 294 N.W. 781, 783 (1940); Gillespie v. Gentosi, 229 Iowa 356, 
358, 294 N.W. 586, 587 (1940); Glover v. Vernon, 226 Iowa 1089, 1099, 285 
N.W. 652, 658 (1939); Andrews v. Y.M.C.A., 226 Iowa 374, 414, 284 N.W. 
186, 207 (1939); O’Meara v. Green Cons. Co., 225 Iowa 1365, 1366, 282 N.W. 
735, 736 (1938); "Johnston v. Johnson, 225 lowa 77, 82, 279 N. W. 139, 142 (1938); 
Williams v. Kearney, 224 Iowa 1006, 1010, 278 N.W. 180, 182 (1938); Huston v. 
Lindsay, 224 Iowa 281, 285, 276 N. W. 201, 203 (1937); Rogers v. Jefferson, 224 
Iowa 324, 326, 275 N.W. 874, 876 (1938). 

87 56 N.W.2d 47 (Iowa 1952). 
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was an interested party and so, perhaps, prejudiced.** The burden of 
proof on the issue of contributory negligence, therefore, remained on 
the plaintiff. The burden on the issue of the defendant’s negligence 
was also, of course, on the plaintiff. 

With the burden in the Smith case so placed, the action of the 
trial court in refusing to follow the jury verdict was not surprising, 
especially since there was only one physical fact of importance in 
issue, and that the resolution of that issue would be determinative of 
the whole case. The issue was, On whose side of the road did the 
collision take place? or, Was it the panel truck that was on the wrong 
side, or the semitrailer? The trial court, viewing the evidence most 
favorably to the plaintiff, as was appropriate on the defendant’s 
motion for judgment notwithstanding the verdict, concluded that it 
was a matter of pure speculation and conjecture as to how, when or 
where the collision took place. Clearly, then, if the rationale of burden 
of proof was to operate, the jury verdict was not justified. 

On appeal, the trial court was reversed. The appellate court cited 
to one of its earlier opinions and quoted the following statement: 


It is the well-settled rule of law in this state that if there is any 

evidence tending to establish plaintiff’s freedom from contribu- 

tory negligence, that question is one for the jury.* [Emphasis 
mine.] 

To say that the court in Smith v. Darling & Co. based its reversal 
on a mere scintilla of evidence in support of the plaintiff might be to 
overstate the case. The court managed to find “substantial evidence’’ 
that the collision took place on the panel truck’s side of the road. 
But the court also admitted that the question whether the plaintiff’s 
case was strong enough to be submitted to the jury was a close one. 
Manifestly then, by ‘substantial evidence,’’ the court did not have 
highly persuasive or preponderating evidence in mind. Perhaps if 
one were to examine the complete record of the case, including the 
photographic exhibits, one might conclude that the case leaves the 
Iowa doctrine on burden of proof something more than a formula of 
words with a minimum of practical effect. But confining one’s self 
to the opinion of the court, one forms the distinct impression that if 
a party with a burden of proof presents enough evidence to show a 





68 That the jury considered this witness ‘‘prejudiced,”—in fact, that the jury 
disbelieved his testimony was apparent from the jury’s verdict in favor of the 
plaintiff. At this point the case illustrates the proposition that the “no eye- 
witness” part of the “no eyewitness rule” really means what the term implies— 
let there any witness at all competent to testify, the “no eyewitness rule” 
does not apply. For the same in Michigan, see n. 80 infra. 


69 56 N.W.2d 47, 53 (Iowa 1952). 
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formal compliance with the terms of the doctrine, the Iowa Supreme 
Court will leave further burden problems to the jury. 


MICHIGAN: 


If there is reason to believe that the doctrine making the issue of 
contributory negligence a part of the plaintiff’s case is less lively 
today than it once was in Iowa, there is equal reason for discounting 
its current importance in the administration of justice in Michigan. 
The recent case that inquires most fully into the foundations of the 
doctrine as it exists in Michigan law is one which, significantly per- 
haps, was tried in a federal court,®** where, in the light of Erie v. Tom- 
kins,”° there was a natural reluctance to play the cavalier with a state 
common law rule. The case involved a gas explosion attributed to 
the negligence of the gas company in having failed to inspect the 
service lines leading into the plaintiff’s home. After losing below, the 
gas company, in its appeal, argued, among other things, that the 
plaintiff had not carried his burden in showing his own freedom from 
contributory negligence. This was the only argument that gave the 
court of appeals reason to pause” in affirming the judgment. But 
after reviewing the Michigan doctrine in much the same manner as 
is followed in the next several pages, the court decided that the 
Michigan doctrine in favor of jury determinations had more vitality 
than the doctrine on burden of proof. The judgment was allowed to 
stand, the court saying that even if in an ordinary case, such as one 
litigating an automobile accident, it is good policy to require the 
plaintiff to show affirmatively that his participation in the events 
was free from contributory negligence, it is rather too much to ex- 
pect him to show a disconnection between his activities and an ex- 
plosion taking place in pipes belonging to a public utility and not 
at all under his control. 

A leading case on contributory negligence in Michigan is Detroit 
and Milwaukee Railroad Co. v. Van Steinberg.” Included in the 
language of its opinion by Judge Cooley is the following: 

When .. . plaintiff offers no evidence that he was in the exercise 


of care... , the court . . . may rightfully instruct the jury, as a 
matter of law, that the action can not be maintained.” 





6% Consumers Power Co. v. Nash, 164 F.2d 657 (6th Cir. 1947). 
7 304 U.S. 64 (1938). 

7 164 F.2d 657, 658 (6th Cir. 1947). 

717 Mich. 99 (1868). 

73 Jd. at 120. 
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But the Van Steinberg case was not decided on the ground con- 
tained in the foregoing statement. A judgment below on a verdict 
favorable to the plaintiff was reversed and a new trial was ordered 
for numerous errors, such as permitting plaintiff’s witnesses to ex- 
press opinions on the speed of the defendant’s train without first 
qualifying as experts, permitting plaintiff to introduce evidence of 
the railroad’s custom of ringing the locomotive bell at the place of 
the accident, a custom not followed at the time of the accident, per- 
mitting plaintiff to introduce hearsay, failing to permit the defendant 
to cross-examine one of plaintiff’s witnesses adequately and per- 
mitting certain logical irrelevancies to be introduced in evidence. But 
no error was found in the trial court’s refusal to give certain jury 
instructions requested by the defendant, which, if given, would have 
been tantamount to an instruction that the plaintiff had been con- 
tributorily negligent as a matter of law. 

The Van Steinberg court’s reason for disapproving such instruc- 
tions forms the main theme of the opinion. Almost contrary to the 
force of the statement already quoted from the opinion, Judge Cooley 
explained why it is that the issue of contributory negligence is emi- 
nently one for the jury and why courts should be very slow to decide 
the issue as a matter of law. He expounded on the dual nature of that 
issue: (1) the issue of fact as to what the plaintiff did, and (2) the 
issue as to the negligent or non-negligent quality of what he did. 
On'y in the rare case will the correct answers to both of these ques- 
tions be clear enough for the court to make the decision. 

Even the passage previously quoted, when kept closer to its 
original context shows that the Van Steinberg opinion emphasizes 
the need for evidence against the plaintiff on the issue of contributory 
negligence, and not merely a lack of evidence in his favor, as a justifi- 
cation for directing verdict. [Note the italicized words which were 
omitted above.]} 

When .. . the plaintiff offers no evidence that he was in the 

exercise of care, but, on the contrary, the whole evidence on which 

his case rests shows that he was wanting in due prudence, the 


court, it is held, may rightfully instruct the jury, as a matter of 
of law, that the action can not be maintained.” [Italics mine.] 


The full statement may be less than satisfactory as a rule of law, in- 
asmuch as it leaves in some doubt what a court is to do when the 
record is blank on the issue of the plaintiff’s part in an accident, in- 
stead of blank as to items of fact in his favor and at the same time 


% 17 Mich. 99, 119-123 (1868). 
% Jd. at 120. 
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replete with items against him. But the full statement does show 
that the Van Steinberg case is not good authority for the proposition 
that verdicts should be directed against plaintiffs on a burden ration- 
ale alone. Its doctrine on directed verdicts comprises two consider- 
ations, not just one. 

The modern Michigan cases that cite the Van Steinberg case on 
the subject of contributory negligence give the two aspects of its 
doctrine approximately the same relative emphasis as is shown in 
the fuller quotation. Seven cases during the past twenty years have 
so cited it.”* In five of these cases the plaintiff won. In four of these 
five, no reference was made to the plaintiff’s burden—a fact which 
seems worth mentioning, though it would be improper to draw any 
inferences from such a fact. In one of the five, Pulford v. Mouw, the 
court did make particular reference to the doctrine that the plaintiff 
carries the burden on the issue of contributory negligence, but the 
remark was obiter, as is evident from the fact that the decision was 
in the plaintiff’s favor. 

It is in the two cases in which the plaintiff lost that the relative 
emphasis placed by the Van Steinberg opinion on the two aspects 
of its doctrine is most accurately reflected. One of the two, Grummel 
v. Decker, was a dog bite case in which the plaintiff had won below 
before a judge sitting without a jury. On appeal, the judgment was 
reversed without new trial. The court could find no sufficient evidence 
that the owner of the dog had known of any vicious propensities, 
and so the plaintiff had not carried his burden sufficiently against 
the defendant. As for the plaintiff’s showings on his own freedom 
from fault, the court found nothing in the record in his favor but did 
find affirmative evidence against him showing that he had aggravated 
the dog. 

Much the same emphasis appears in the decision of Ashworth »v. 
City of Detroit, a case in which a pedestrian was injured in a traffic 
accident while crossing the street. Here the plaintiff lost by directed 
verdict at trial, and the appeal resulted in affirmance. As in the 
Grummel case, there was a defect of evidence affirmatively showing 
care by the plaintiff, but in addition to this defect there was an 
affirmative showing of negligence. In fact the pedestrian in the 

% Strong v. Kittenger, 300 Mich. 126, 135, 1 N.W.2d 479, 482 (1942); Stephens 
v. Koprowski, 295 Mich. 213, 216, 294 N.W. 158, 160 (1940); Grummel v. Decker, 
294 Mich. 71, 75, 292 N.W. 562, 564 (1940); Ashworth v. City of Detroit, 293 
Mich. 397, 400, 292 N.W. 345, 346 (1940); Potter v. Felician Sisters Home, 281 
Mich. 101, 105, 274 N.W. 725, 727 (1937); Pulford v. Mouw, 279 Mich. 376, 


381, 272 N.W. 713, 714 (1937); Thompson v. Michigan Cab Co., 279 Mich. 370, 
373, 272 N.W. 710, 712 (1937). 
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Ashworth case had not maintained a sufficient lookout while making 
her crossing, and, as will appear in a later section of this comment, 
the Michigan court is quite definite about its standards of care for 
persons who venture into modern traffic afoot.’7 The Ashworth case 
is better explained in terms of negligence per se than on the theory 
of burden of proof. It forecasts trouble for Tom when he sues Dick 
in Michigan, but on substantive rather than on adjective grounds. 

The Michigan Supreme Court has not spoken out against the 
sanity or impracticality of making the plaintiff disprove his own 
negligence from the beginning of the case as the Iowa court has done. 
Whether this indicates that the Michigan court is (1) satisfied with 
the rule, or (2) is satisfied that the rule is too easily by-passed, or 
(3) is not sufficiently operative, to justify strong words of denuncia- 
tion, this writer is not prepared to say. The silent acquiescence of 
the court argues the first alternative. The scarcity of cases controlled 
by the rule argues the second or third.7* 

The scarcity of cases controlled by the rule is at least in part 
attributable to the fact that there are, in Michigan as in Illinois and 
in Iowa, certain mitigants which ease the plaintiff’s path and so 
lighten the effects of his burden. As in both the other states and as 
is to be expected in any state, Tom or his representative may rely 
on circumstantial evidence disproving contributory negligence be- 
fore a Michigan court.’* As in Iowa, but not in Illinois, Tom’s repre- 
sentative may have the benefit of the ‘“‘no eye witness’’ rule, whereby 


77 See infra pages 139-143, especially at note 185. 

78 Apart from the Grummel, Ashworth and Pulford cases (see note 76 supra) 
in none of which the decision could be attributed exclusively to the operation of 
the doctrine that the ——— has the burden of proof on contributory negligence, 
and apart from the federal case of Consumers Power Co. v. Nash (see note 69a 
supra), in which the decision was not controlled by the doctrine, the only other 
fairly recent case which so much as mentions this doctrine as part of Michigan 
jurisprudence is Fish v. Grand Trunk W. Ry., 275 Mich. 273, 266 N.W. 349, 
aff'd on rehearing, 275 Mich. 718, 269 N.W. 568 (1936). Here again the doctrine 

id not have an operative effect. At the trial, verdict had been directed against 
the plaintiff, but on appeal judgment was reversed and a new trial was ordered, 
it being held that the issue of the plaintiff’s contributory negligence was for the 
jury. In the defendant’s request for a rehearing, apparently emphasis was placed 
on the doctrine of the plaintiff’s burden, but although the court, at the very be- 
ginning of its see at the rehearing, agreed that “Citation of authority is un- 
necessary to substantiate the rule that ... plaintiff . . . must prove defendant 
guilty of negligence and himself free from contributory negligence,” the original 
opinion ordering a new trial was affirmed. 

The next latest Michigan opinion mentioning the doctrine takes us back to 
1915. In Webber v. Billings, 184 Mich. 119, 125, 150 N.W. 332, 334 (1915), the 
court said that, “It is, of course, elementary that ... plaintiff must show himself 
free from negligence causing or contributing to his injury.” But again it was the 
plaintiff who won. The rule may be elementary enough, but the writer of this 
comment has failed to see that it determines the outcome of lawsuits. 

79 Carver v. Detroit & S. Plank-Road Co., 69 Mich. 616, 25 N.W. 183 (1885); 
Billings v. Breinig, 45 Mich. 65, 7 N.W. 722 (1881). 
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Tom will be presumed to have been duly careful and not to have 
contributed to his own misfortune until Dick proves otherwise.** 
In short, Michigan and Iowa stand together in the lesser severity 
with which their courts place the burden on the plaintiff." 


Effect of Violating a Statute, Ordinance, or Administrative Regulation 


Another source of variation in the law of negligence from state to 
state is the doctrine of negligence per se and its modifications. In 
this area, three questions are: ‘“What are the legal effects in this 
state if Tom or Dick, in one or more of his actions leading up to and 
causing the accident, (1) violated a state statute? (2) a municipal 
ordinance? or (3) a regulation duly promulgated by a competent ad- 
ministrative agency? 

Among the possible answers to any of these three questions are: 

(1) Such conduct is conclusively negligence as a matter of law; 

(2) Such conduct is presumed to be negligence as a matter of law 
until evidence is received tending to show that the violation was ex- 
cusable under the circumstances; 

(3) Such conduct is prima facie evidence of negligence, so that 
from the violation alone the jury may infer that the person was 
negligent; 

(4) Such conduct is evidence of negligence which the jury may 
consider, but is not, standing alone, sufficient to support a finding 
of negligence; or 

(5) The conduct may, in itself, constitute negligence or may be 
evidence of it, but the fact is wholly irrelevant that a statute, or 
ordinance or an administrative regulation was violated in the 
process. 

The foregoing five answers are here listed for the purpose of show- 
ing a gradation of degrees, ranging from (1) negligence per se in its 
most extreme form to (5) the complete absence of any trace of the 
doctrine. It may be well to remark at the outset that none of the 
states included in this study subscribes, as a matter of what one 
might call very loosely a general rule, to the doctrine contained in 
either the first or the fifth answer, though case language may seem 
occasionally to say otherwise if the whole context is not carefully 





8° Christiansen v. Hilber, 282 Mich. 403, 276 N.W. 495 (1937); Collar v. May- 
croft, 274 Mich. 376, 264 N.W. 407 (1936). The Collar case says that the “‘no 
eyewitness” rule does not apply unless there are absolutely no eyewitnesses, the 
adverse party not excepted. 

81 See note 31 supra. 
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attended to. Another caveat in order at this time is that a state may 
give one answer in dealing with one statute, ordinance or adminis- 
trative regulation, and a different answer in dealing with another 
statute, ordinance or administrative regulation, depending on what 
it conceives to have been the legislative, municipal or administrative 
intent. This is one area of law in which generalizations are highly 
undependable. 

With the foregoing preliminary warnings out of the way, it is safe 
to state at least one general proposition about the practical effect of 
showing the violation of a legislative or quasi-legislative enactment. 
It is: The more complete a jurisdiction’s rejection of comparative 
negligence and the closer its approach to the most extreme form of 
negligence per se, the greater is the defendant’s chance for a swift 
decision dismissing the plaintiff’s suit. Only a spotless plaintiff can 
recover damages under the undiluted rules of contributory negligence. 
The same rules permit a million stains in the record of the defendant. 
By adding negligence per se to the rules, you increase the dispatch 
with which either party may expose some of the soil in the record of 
the other. Let the plaintiff Tom show that the defendant Dick vio- 
lated a statute and that the violation helped to cause the accident; 
the result is embarrassment to Dick. But let Dick show the same 
against Tom; the result is the complete destruction of Tom’s case. 


WISCONSIN: 


Wisconsin’s position is high on the scale of negligence per se. The 
second of the five answers given earlier in this section rather accu- 
rately states the Wisconsin doctrine, namely, that the violation of a 
statute,** ordinance® or administrative regulation™ (provided that 
the enactment itself meets certain tests®) is presumed to be negli- 
gence as a matter of law until evidence is received tending to show 
that the violation was excusable under the circumstances.® But the 
Wisconsin court says so little about excuses®’ that it seems to hover 
at times just short of the top rung of the ladder. 

In spite of this high position, Wisconsin’s doctrine on negligence 
per se rarely operates to accomplish the sudden death of the plain- 
tiff’s case. If a statutory violation under the rule is like a pitched ball 





 Yahnke v. Lange, 168 Wis. 512, 516, 170 N.W. 722, 723 (1919). 
83 Td. at 516, 170 "W. at 724. 
™ Verbeten v. Huettl, 253 Wis. 510, 34 N.W.2d 803, 808 (1948). 
_ See page 118 infra, "especially at notes 92 and 93. 
onan the comment on and quotation from Wiese v. Polzer, infra at pages 
57 Especially as contrasted with the Iowa court. See pages 131-134 infra. 
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squarely over the plate midway between the knees and shoulders of 
an inattentive batsman, one may say that Wisconsin comes close to 
an automatic strike practice, but does not follow the rule of “Strike 
one! Plaintiff, you’re out!’’ The comparative negligence statute gives 
the plaintiff a few extra swings.** He may be found contributorily 
negligent per se and still reach the jury. Only in the exceptional case 
will the court be able to say that as a matter of law the plaintiff’s 
contributory negligence was at least as great as that of the defend- 
ant, so that his share of the total negligence will bar his action instead 
of only reducing the amount of his recovery. That the exceptional 
case does arise, however, will be seen shortly.*®® 

The case of Tom v. Dick may be useful in keeping track of the 
more detailed characteristics of the doctrine of negligence per se as 
it exists in Wisconsin. Tom, in walking across the street in the middle 
of the block, did not violate the express terms of the anti-jaywalker’s 
statute.®° But he did violate its terms in failing to yield the right of 
way to the motorist Dick when so crossing. This statute in par- 
ticular,” the same as right of way statutes in general, has been 
construed by the Wisconsin court as (1) a reasonable legislative 
command (2) prescribing a standard of conduct (3) specifically de- 
signed to prevent the kind of misfortune (4) that Tom’s violation 
helped to cause.* In other words, the enactment itself meets the 
conditions prescribed in the leading Wisconsin case on negligence 
per se.** Given a reasonable and hence valid command, promulgated 





8 See note 26 supra. 

8° See discussion of Kilcoyne v. Trausch, infra at pages 122-124. 

% Wis. Strat. § 85.44(4) (1951): 

Every pedestrian crossing a highway at any point other than a marked or 

unmarked crosswalk shall yield the right of way to vehicles upon the highway. 

* De Goey v. Hermsen, 233 Wis. 69, 74, 288 N.W. 770, 772 (1939). 

* It is to be observed that these four enumerated tests for the applicability 
of the negligence per se rule in any given case present four issues, once the fact 
of the violation has been shown: 

(1) the issue as to the validity of the statute, ordinance, or administrative 
regulation; 

(2) an issue as to the content of the statute, ordinance, or administrative 
regulation—an issue of interpretation; 

(3) an issue as to the intent of the law maker—a second issue of interpreta- 
tion; an 

(4) the cause issue in the particular case—an issue of fact. 

% The four enumerated conditions prerequisite for the applicability of the doo- 
trine of negligence per se to a statute or ordinance in Wisconsin are most explicitly 
set out in the opinion of Judge Winslow in the leading Wisconsin case on the 
subject, Smith v. The Milwaukee Builders’ & Traders’ Exchange, 91 Wis. 360, 
366-368, 64 N.W. 1041 (1895): 

An ordinance passed by the common council, which is within its power to 
ass and is reasonable, has the effect of law within the corporate limits. 
his ordinance, we think, is entirely reasonable, and it was therefore law to 

all intents and purposes, and it required both the owner and contractor 
to construct a covered way over the sidewalk where this accident happened. 
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by a competent authority, setting forth that authority’s idea of the 
standard of conduct in a certain kind of situation, it would be a 
usurpation of legislative power for a jury to substitute, or for a court 
to permit a jury to substitute, a different idea of the standard of 
conduct appropriate to a situation of that kind.™ So runs the phi- 
losophy of negligence per se in Wisconsin. 

The philosophy of negligence per se being what it is in Wisconsin 
and the prevailing Wisconsin rule being that the conduct of plain- 
tiff and of defendant is to be measured by the same standards,” it is 
only logical that a violation of a statute which meets the negligence 
per se conditions should result in a finding of negligence as a matter 
of law against whichever party commits the violation. The rule is 
the same for either party.® 

What then about Dick’s violation of the speed law? Assume that 
he was travelling at thirty miles per hour in a twenty-five mile per 
hour zone. Would he be held negligent as a matter of law? 

In answering this question, the first matter to be investigated is 
what the cases have to say about specific speed limits.*7 But the 
cases, unfortunately, do not give as clear cut a statement about the 
applicability of the rule of negligence per se to statutory speed limits 
as to right of way statutes. In De Goey v. Hermsen,* the court could 
not have been clearer about the status of the anti-jaywalking statute. 
The plaintiff in the case was a woman pedestrian whose violation was 
similar to that committed by Tom. She put up the argument that 
the statute did not forbid crossing the street as she did. The court’s 
answer was: 





Had such a way been constructed the ae could not have been injured. 
The failure to perform this statutory duty must be held negligence. . . . If 
by reason of such negligence damage directly results to any one for whose 
benefit the law was passed, and who is not guilty of contributory negligence, 
a civil action for damages may be maintained. . . . The ordinance being a 
reasonable and valid one, and framed to protect the passenger from injury, 
when a passenger who is exercising ordinary care is injured by reason of the 
failure to comply with its provisions he may undoubtedly base a claim of 
negligence on account of such failure against all whose duty it was, under 
the ordinance, to make the covered way. 

* See note 110 infra. 

% Gherke v. Cochran, 198 Wis. 34, 37, 222 N.W. 304, 305 (1928): 

The question whether plaintiff was guilty of negligence which would bar 

his recovery presents the same problems to the jury that are presented by 

the issues raised as to the negligence of the defendant. 

% As is illustrated by Yahnke v. Lange, 168 Wis. 512, 170 N.W. 722 (1919), 
wherein the one party was found negligent per se for having violated a statute 
and the other party the same for having violated an ordinance. 

7 The purpose being, of course, to determine if perchance the first three of 
the issues referred to supra in note 92, which are issues of law, have been settled 
by previous decisions. 

% 233 Wis. 69, 288 N.W. 770 (1939). 
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We agree with plaintiff that it is not negligence as a matter of 
law for a pedestrian to cross a street at a point other than at a 
crosswalk, . . . but plaintiff was guilty of negligence as a matter 
of law [for failing to fulfill] her absolute duty to yield the right 
of way [to the motorist when so crossing].** 


If the anti-jay-walking statute is subject to the rule of negligence 
per se because it imposes an “absolute duty’’ to avoid omitting 
conduct that the language of the statute expressly commands, the 
same reasoning should apply to a statute which says that “‘the speed 
of any vehicle shall not be in excess of’’ certain specified limits.’ 
But the Wisconsin court has not spoken out so clearly on the legal 
effect of violating speed limits as it has on the effect of failing to 
yield the right of way to the person who, under a statute, has the 
right of way. 

There seems never to have been an objection in Wisconsin to 
putting a statutory violation of a specified speed limit before the 
jury for its consideration. Thus Wisconsin definitely does not take 
the position contained in the fifth answer or bottom rung in the 
ladder of doctrinal gradations of negligence per se set out earlier in 
this section,’ at least so far as speed limits are concerned. But in 
tracing the ladder upward and moving toward the level of presump- 
tions, one must be more cautious about definite statements. Trial 
judges, for example, have been rebuked by having their errors pointed 
out in their instructions to the jury when they have stated the pre- 
vailing Wisconsin position too strongly. In Hamus v. Weber, ' the 
trial judge had told the jury that if the rate of speed exceeded forty 
miles per hour, it should be considered negligent unless the circum- 
stances and conditions of the highway made it safe to operate at 
greater speed. The appellate court said: 


This was erroneous, as it put the burden on the defendant to 
show that he was not negligent. The statute . . . does not say 
that an excess of 40 miles an hour is unlawful, or even pre- 
sumptively unlawful. The 40 miles provision does nothing at all 
but create a presumption in favor of defendant, if his speed be 
less than 40 miles an hour.'!™ 


But the error was not sufficient to cause a reversal, because the 
record as a whole supported the judgment that the plaintiff had 
won against the defendant. 


% 233 Wis. 69, 74, 288 N.W. 770, 772 (1939). 
100 Wis, Stat. § 85.40(1) (1951). 

101 Supra pages 116-17. 

18 199 Wis. 320, 226 N.W. 392 (1929). 

108 Td, at 322-323, 226 N.W. at 393. 
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The Hamus case is of no present importance in respect to the 
question of the legal effect of violating a speed limit, inasmuch as 
the statute which it construed has long since been changed. What 
the Hamus case does show is that the rule of negligence per se is not 
a general rule of law but a rule that applies or does not apply to 
violations of certain statutes, as the court construes the particular 
statute. The current Wisconsin speed statute uses the language, “‘the 
speed of any vehicle shall not be in excess of’’ certain limits expressed 
in miles per hour varying under certain expressed conditions of lo- 
cality.1“ The question then is, so far as the case of Tom v. Dick is 
concerned, How has the Wisconsin court construed the language of 
this statute? 

No Wisconsin case has directly decided what the language of the 
current statute does in determining the negligence of one who vio- 
lates a specified speed limit. There are, however, cases which show 
the court’s thinking, and the answer seems to be that the violation 
is negligence per se, though not necessarily actionable or contribu- 
tory and not necessarily irrefutable. An earlier case, Murray v. 
Yellow Cab Co.,'% foreshadows the present thinking of the court. A 
special verdict had found among other things: 


(1) That the taxicab was operated at a rate of speed in excess of 
15 miles per hour . . .; (2) that the operation . . . at such a rate 
of speed was a proximate cause of the collision. . . .1% 


The prescribed speed limit at the time in the city was fifteen miles 
per hour, and it was held that the jury could find that if the cab had 
kept within the speed limit the accident would not have happened. 
Justice Owen, throughout the opinion, speaks as if driving in excess 
of the limit cuts off inquiries whether the speed constituted negli- 
gence and as if the only question was whether or not the violation 
of the speed limit had a causal effect on the accident. 

The opinion in Campanelli v. Milwaukee Electric Railway & Trans- 
port Company,’ a 1943 case, similarly reads as if the questions are: 
(1) Did the driver exceed the twenty-five mile per hour speed limit? 
and (2) If he did, did his violation cause the accident? Nowhere in 
the case is there any indication that another appropriate question 
would be: (3) If he did, was such speed negligence? On the contrary, 
the idea that such speed is negligence as a matter of law pervades 
the opinion. 

14 Wis. Stat. § 85.40(1) (1951). 

1% 180 Wis. 314, 192 N.W. 1021 (1923). 


1 Td, at 315, 192 N.W. at 1022. 
107 242 Wis. 505, 8 N.W.2d 390 (1943). 
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As another example, consider the following language from a 1951 
case, giving the court’s reason for rejecting an argument advanced 
by the appellant (which, incidentally, had nothing directly to do 
with the question of negligence as to speed): 

It would require a speed of some sixty-eight miles per hour for 

Greutzmacher to go two hundred feet in two seconds. The legal 

limit at that time and place was fifty-five miles per hour, sec. 

85.40 (1) (g) Stats., and the jury found that Greutzmacher was 

not negligent as to speed.'%* 


Clearly, the court was working on the assumption that a finding of 
freedom from negligence as to speed is wholly incompatible with a 
hypothesis which would require Greutzmacher to have been exceed- 
ing the limit by thirteen miles per hour. The only inference possible 
is that the Wisconsin Supreme Court views a violation of the speed 
limit to be negligence as a matter of law, even though the issue has 
not been directly presented to it in a clear cut case in recent years. 

The cases already discussed make it abundantly clear that in Wis- 
consin the applicability of the doctrine of negligence per se does not 
mean that there is nothing at all for a jury to decide. If there is an 
issue whether the statute was in fact violated, that issue is, of course, 
for the jury; so also if there is an issue whether the act of violation 
helped to cause the accident.*°® The only customary jury issue which 
the doctrine settles is the question as to the negligent quality of the 
act." But because of the quantitative measurement of negligence 
which the comparative negligence statute makes necessary, even one 
aspect of the quality of negligence, namely the aspect of its degree, 
is normally for the jury." In other words, the negligence per se 
doctrine does little in Wisconsin to cut down on the number of cases 
which go to the jury." 





1#8 Roberts v. Knorr, 260 Wis. 288, 290-291, 50 N.W.2d 374, 376 (1951). 

109 See especially supra in note 93, the careful coverage of this point in the lan- 

age of Judge Winslow; and infra pages 122-124, in the analysis of Kilcoyne o. 
: werg an illustration of the fact that the cause issue is not necessarily an issue 
or the jury. 

110 Wiese v. Polzer, 212 Wis. 337, 344, 248 N.W. 113, 116 (1933): 

We must adhere to the rule. . . that where a safety statute lays down a rule 

of conduct it establishes the standard of ordinary care and one who violates 

it cannot be heard to say that he exercised ordinary care or ought not to 

have a injury from its violation. .. . 

111 For the language of the statute, see note 26 supra. 

u2 With respect to the effect of statutory comparative negligence on the total 
amount of money recovered annually by plaintiffs in auto accident cases in 
Wisconsin and therefore indirectly on the cost of automobile liability insurance 
on cars to be used in the state, the writer confesses that he has no idea whatso- 
ever. He is aware that the statute necessarily results in a proportionately larger 
number of recoveries. He is also aware that the diminution-of-damages aspect 
of the law should result in the recovery of smaller sums in many cases. With one 
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One classic example, however, does show how the doctrine of neg- 
ligence per se may dispose of a case without benefit of or in the face 
of a jury verdict even in a case arising under the comparative negli- 
gence statute. Kilcoyne v. Trausch™* involved a collision of two cars. 
At the trial, the plaintiff had the benefit of a one hundred percent 
judgment based on a special verdict finding him wholly free of con- 
tributory negligence and finding the defendant causally negligent 
(1) as to lookout and (2) for failing to yield the right of way. But on 
appeal, the court reviewed the record. It permitted the finding (1) of 
causally negligent lookout to stand against the defendant. Then 
looking at (2) the finding of causal negligence as to right of way, the 
court held that the defendant could not have been causally negligent 
in this respect as by statute he himself had the right of way. The 
record showed that it was the plaintiff who had violated the right of 
way statute. Accordingly the court held that he had been negligent 
as a matter of law. Of course the question remained, did this negli- 
gence help cause the accident? was it contributory as a matter of 
law? The record alone did not settle this question, and so it was one 
for a jury. It appeared as if a new trial would be necessary. But 
instead of remanding the case, the court looked into the law and 
the record still further. On the law side, it observed that there was a 
statute restricting speed at partially blind intersections like that at 
which the accident occurred to a rate which would permit the driver 
to stop within one half the distance of his clear forward view. The 





factor tending to increase rates and another tending to decrease rates, he sees no 
way of determining what the over-all effect might be. 

But still another factor ought to be noted. It is the factor mentioned above 
in the text. To the extent that statutory comparative negligence in Wisconsin 
reduces the number of cases which would otherwise be taken from the jury under 
the rule of negligence per se, the total number of jury trials is kept at a higher 
level, with correspondingly higher costs of litigation and higher rates of liability 
insurance. 

In speculating about the probable effect of various factors on insurance rates, 
one might well consider also opportunities for jury perversity (see, for example, 
the remarks of Judge Ulman quoted supra in note 13) and the fact that none of 
the other states included within this study, with the possible exception of Mich- 
igan, approach Wisconsin in the severity of their modifications of the doctrine 
of negligence per se (see infra, pages 139-143). It is the writer’s opinion that 
Wisconsin’s comparative negligence statute, by permitting juries to do what they 
may do only through perversity under cnlisled contributory negligence law 
must decrease the jury’s motivation toward perversity—but with no practical 
effect on results. However, the almost invariable use of the special, instead of 
the general, verdict in Wisconsin, when coupled with the Wisconsin doctrine of 
negligence per se, must tend to keep the opportunity for jury perversity at a 
near minimum in Wisconsin—but with what practical results as compared with 
results in other states which generally use the general verdict and have less strict 
rules on statutory violations and no statutory comparative negligence, the 
writer confesses his complete ignorance. 


13 222 Wis. 528, 269 N.W. 276 (1936). 
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record made it plain that the plaintiff had also violated this statute 
and so was per se guilty on a second count of negligence. Further- 
more, considering how the record showed the accident happened and 
considering the terms in which this statute expressed its speed re- 
striction, the court concluded that there could be no doubt that this 
violation did help cause the collision. The result was a holding of 
contributory negligence as a matter of law. 

It will be well to look at the special verdict answers now as re- 
formed by the appellate court in the Kilcoyne case. Where formerly 
the jury had found two counts of causal negligence against the de- 
fendant, the court sustained only one. Where formerly the jury found 
the plaintiff wholly free of contributory negligence, the court found 
one count of negligence which it was willing to concede could have 
been non-contributory and one other which it held to be contributory 
as a matter of law. The only reason for remanding the case would 
be to have the jury determine whether or not the defendant’s causal 
negligence exceeded the plaintiff’s. But the court felt itself competent 
to settle this question too, holding that it was plain from the record 
that the plaintiff’s negligence as to speed was at least as great as 
the defendant’s negligence as to lookout. The issues all having been 
disposed of, the judgment for the plaintiff was reversed and his 
complaint dismissed. 

The Kilcoyne case shows what can happen in Wisconsin under the 
doctrine of negligence per se even in the face of a comparative negli- 
gence doctrine. It must not be taken to mean that Tom, for his jay 
walking, will lose his case against Dick, the speeding and unobserv- 
ant motorist, by directed verdict in Wisconsin. The cases do show, 
however, that it is most unlikely that any Wisconsin court would 
permit a jury to give Tom a one hundred percent verdict, unless 
somehow Tom should succeed in showing that his violation was 
either excusable or noncontributory. It will be shown in a later com- 
ment that he probably would not be able to bring his suit against 
Tom on any theory that would make his own negligence immaterial 
and the comparative negligence statute inoperative.’ 

In his quest for a 100 percent verdict against Dick, Tom will 
undoubtedly argue that his failure to yield the right of way to ve- 
hicular traffic did not contribute to the causation of the accident. 
If he should persuade the jury so, it is unlikely that the court, in the 
face of the strong language of De Goey v. Hermsen on the “absolute 
duty to yield the right of way,’’ would permit the jury’s finding to 





14 See notes 1 and 3 supra. 
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stands." It is clear that Tom’s violation put him in a place of danger 
and that his being in the place of danger was causal. It might even 
cost Tom money to win this argument at the trial level, for the 
probability is great that an appeal on the issue by Dick would go 
against Tom."* 

The ‘‘excuse’”’ theory might be a better argument for Tom in his 
quest for undiminished damages, though this, too, under the circum- 
stances of the case, would probably result in the assessment of appeal 
costs against Tom. Other states which follow the rule of negligence 
per se in a high rung form™’ make the rule inoperative if the person 
charged with negligence under it can prove a satisfactory excuse for 
his violation of a statutory command."* Wisconsin decisions do not 
set out an “‘excuse theory’’ as such, but in Wiese v. Polzer,"*® a case 
which reversed a judgment won by the plaintiff below and dismissed 
his complaint on the ground that his violation of a safety statute in 
riding on the fender of a truck was contributory negligence per se, 
the court rather grudgingly concedes that a case might be imagined 
presenting impossibility or impracticality of compliance as a satis- 
factory excuse for failure to comply with a statute: 


. .. it is doubtless true that a statute would not require a pedes- 
trian to do the impossible, or to expose himself to one danger 
from ahead in order to avoid another danger from behind, as in 
the case of two automobiles meeting at the point of a pedestrian’s 
position on the road where there was not room to pass without 
striking him in whatever position in the road he might be. But 
these situations are far removed from that in the instant case. 
We must adhere to the rule . . . that where a safety statute lays 
down a rule of conduct it establishes the standard of ordinary 
care, and one who violates it cannot be heard to say that he 
exercised ordinary care or ought not to have anticipated injury 
from its violation, unless compliance is under the circumstances 
impossible, or would subject him to other imminent and apparent 
dangers. 


It seems most doubtful that a Wisconsin court would be much im- 
pressed by Tom’s excuse for not yielding to Dick, namely, that he 





118 See notes 98 and 99 supra. 
48 Consider the manner in which the Wisconsin court determined the cause 
issue in Kilcoyne v. Trausch, supra pages 122-124. And consider the manner in 
which the Wisconsin court held that the pedestrian in Panzer v. Hesse, 249 Wis. 
840, 347, 24 N.W.2d 613, 616 (1946), was contributorily negligent. For a discus- 
4 A" Panzer v. Hesse by Chief Justice Loring of Minnesota, see infra pages 
117 The reference is to the “gradation of degrees’ of negligence per se set out 
supra at page 116. 
118 See especially the “‘Kisling excuses” infra at pages 116-117. 
19 212 Wis. 337, 344, 248 N.W. 113, 116 (1933). 
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was confident that Dick would see him and would slow down, steer 
around him or otherwise avoid striking him. 

If Tom had been another motorist instead of a pedestrian and 
had been involved in a right of way controversy with Dick, still an- 
other argument would have been available to him in his attempt to 
avoid the effects of the rule of negligence per se in holding him con- 
tributorily negligent as a matter of law. The statute controlling the 
respective rights of way of various vehicles provides that: 


The driver of any vehicle driving at an unlawful speed shall 
oe my any right of way which he might otherwise have here- 
under.'2° 


Another motorist could point an accusing finger at Dick and contend 
that by virtue of Dick’s speed the duty to yield to Dick had ceased. 
But this argument is of no value to a pedestrian. The word “‘here- 
under’ in the forfeiture provision quoted above has been construed 
as meaning exactly what it says. The section whereunder the forfeiture 
works has nothing to do with pedestrians. Dick’s speed law violation 
in no way affects Tom’s violation of the anti-jaywalking statute.’ 
The limited applicability of the argument serves only to re-emphasize 
the fact that in the area of negligence per se, each statute, ordinance 
or administrative regulation must be examined separately,'?? not only 
to determine whether the doctrine of negligence per se attaches, but 
also to determine whether it may be detached by an exception. 
Neither an argument on cause, nor an attempt at excuse, nor 
accusations against Dick seem likely to keep the doctrine of negli- 
gence per se from diminishing Tom’s recovery of damages in Wis- 
consin. But it would be a mistake to leave the subject of negligence 
per se without inquiring whether there is a correlative doctrine of 
freedom from negligence per se for conforming one’s conduct to the 





120 Wis. Stat. § 85.18(1) (1951). 

131 That is, the anti-jaywalking statute, Wis. Strat. § 85.44(4) (1951), is not 
under Wis. Stat. § 85.18(1) (1951). 

12 That it is desirable to pursue the judicial construction of each statute, 
ordinance or administrative regulation as far as it may be pursued through the 
reports is well illustrated by the history of the construction of Wis. Start. § 85.18 
(1) (1951). After the statute had been first construed in Wallace v. Papke, 201 
Wis. 285, 229 N.W. 58 (1930) and Roellig v. Gear, 217 Wis. 651, 260 N.W. 232 
(1935), apparently it was felt that if a motorist should forfeit his statutory right 
of way by wane, guilty of a speed violation, the motorist over whom he would 
otherwise have had the right of way automatically acquired a right of way for 
himself. This erroneous impression, however, was corrected by a later case. In 
Reynolds v. Madison Bus Co., 250 Wis. 294, 303-304, 26 N.W.2d 653, 657-658 
(1947), the court has explained that after the violation neither party has a right 
of bir. unless he can trace it to a statutory provision that was Enatineted by the 
violation. 
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command of a statute. The case of Kilcoyne v. Trausch held that the 
defendant couldn’t have been negligent for failing to yield when 
under the statute he had the right of way.’* The court’s reasoning in 
arriving at that conclusion seems unimpeachable. Nevertheless it 
would be a mistake to generalize from that holding. It should be 
noted that the court in the Kilcoyne case did not go into the question 
whether the defendant might have been negligent in unreasonably 
insisting on exercising his right of way, inasmuch as the case did not 
raise that question. 

A shifting of the scene of the accident involving Tom and Dick 
will bring certain Wisconsin pedestrian-motorist cases to bear on 
Tom v. Dick which throw some light on the question of freedom from 
negligence per se. Suppose that Tom had been squarely between the 
white lines of a marked off cross walk when struck, and suppose 
that there had been no traffic lights or policemen present to compli- 
cate the situation. Under these suppositions, the statute clearly gives 
Tom the right of way.'*4 

When the pedestrian has the right of way, he is entitled, says the 
Wisconsin court in Bauman v. Eva-Caroline Home Laundry, 


. . . to entertain some feeling of security that his right to cross 
will not be contested . . . and that others will respect the right 
of way given him by the statute.’ 


Tom, it will be recalled, was confident that Dick could see him and 
avoid hitting him. The Eva-Caroline doctrine seems to approve such 
confidence. It does not follow, however, that Tom was free from 
negligence as a matter of law. In the case of Raabe v. Brzoskowski, 
the plaintiff pedestrian had the right of way and saw the defendant 
motorist 
. . . at a point which in her opinion permitted her to make the 
crossing safely, [but] whether or not, under all the circum- 
stances ... , she was guilty of a want of ordinary care in what 
she did, was clearly a question for the jury.'* 


It is worthy of note that Bauman v. Eva-Caroline held the same 
thing, in spite of its remark about the right to “some feeling of 
security’’ when one has the right of way. Apparently the court be- 





123 See supra at page 123. 

14 Wis. Stat. § 85.44(1) (1951): 

The operator of any vehicle shall yield the right of way to a pedestrian cross- 
ing the highway within any marked or unmarked crosswalk at an intersection 
— at those intersections where the movement of traffic is being regu- 
lated by traffic officers or traffic control signals. 

1% 213 Wis. 78, 83, 250 N.W. 773, 775 (1933). 

18 204 Wis. 319, 321, 236 N.W. 133, 134 (1931). 
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lieves that the feeling may exceed reasonable bounds and that where 
those bounds fall is best determined by a jury rather than as a matter 
of law. 

Is it possible to reconcile the action of the court in the Kilcoyne 
case in holding, as a matter of law, that the defendant was not negli- 
gent as to right of way, with the Raabe and Eva-Caroline cases in 
making the plaintiff’s conduct in crossing the street with the right 
of way still a matter for jury evaluation? The writer of this comment 
thinks that they are not in conflict. In the pedestrian cases the 
question was not one of being negligent as to right of way, that is, 
of negligently failing to do what the statute commanded. If the 
juries in those cases had found the pedestrians guilty of such negli- 
gence, the findings would undoubtedly have been reversed, as the 
finding was reversed in the Kilcoyne case. All that the Raabe and Eva- 
Caroline cases say is that one may do what the statute permits and 
still do it in a negligent manner. The Kilcoyne case says that one 
may not be found negligent for doing what the statute commands. 


ILLINOIS: 


Illinois takes a position one rung lower than Wisconsin’s on the 
ladder of doctrinal gradations leading upward to the doctrine of 
negligence per se in its most extreme possible form.'”’ In Illinois the 
“violation of a statute is prima facie evidence of negligence. This is 
also true as to the violation of a city ordinance.’’* And, one may 
add, it is true of the violation of an administrative regulation as 
well.}?9 

Under the “prima facie evidence”’ rule, which is the third rung of 
the five rung ladder previously introduced, the person who violated 
the statute has the burden of coming forward to explain his viola- 
tion. Murphy v. Kumler posits this burden on the policy ground that 
the violator is, or ought to be, more aware of his own motives for 
violating the law than the adverse party has a chance to be.'*° 

How well the violator of an Illinois statute must explain himself 
in order to meet his burden sufficiently to reach a jury is not clear. 
No case has been found by this writer showing a verdict directed 





127 See supra at pages 116-117. 

( 128 _ Brewing Co. v. Stoltenberg, 211 Ill. 531, 537, 71 N.E. 1081, 1084 
1904). 

129 The writer has found no direct Illinois authority for this proposition, but 
it seems to be a reasonable inference from the manner in which the court in 
Streeter v. Humrichouse, 357 Ill. 234, 191 N.E. 684 (1934), discussed the viola- 
tion of a railroad company rule. See note 140 infra. 

130 344 Ill. App. 287, 292, 100 N.E.2d 660, 663 (1951). 
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below against a party on the ground of that party’s failure to carry 
this burden without a reversal being made on appeal. For example, 
in Gourley v. Chicago & E. I. Ry. Co., there had been a verdict for 
the plaintiff below, but judgment was for the defendant notwith- 
standing the verdict."** On appeal by the plaintiff, the appellate 
court first determined that the trial court had granted the motion 
for judgment notwithstanding the verdict on the basis that the 
plaintiff had violated a statute and had been contributorily negli- 
gent as a matter of law.’ It was held that this was an erroneous 
basis for granting the motion and the case was remanded with the 
order that judgment should be given on the verdict.'* 

The Gourley court relied chiefly on three Illinois Supreme Court 
decisions. For the proposition that 


... the mere fact, if it be a fact, that a party has violated the 
law at the time he was injured will not bar his recovery unless 
the unlawful act in some way proximately contributed to the 
accident in which he was injured... .' 


it relied on Jeneary v. Chicago & Interurban Traction Co."* For further 
support, the Gourley court relied on the fact situations in the Jeneary 
case and in Lerette v. Director General and Streeter v. Humrichouse.'*" 
The gist of all three cases was that a distinction is to be drawn be- 
tween proximate cause and ‘‘a mere condition which made it possible 
for the accident to occur but is in itself no part of the accident,’’** 
or as the matter was presented in the Streeter case: 


In the case before us McGann’s breach of the rule by riding on 
the foot-board at the end of the tender did nothing more than 
furnish a condition which made the injury he received possible. 
It did not directly and proximately produce or help to produce 
the result as an efficient cause of the collision and consequent 
injury... .1* 


The accident in the Streeter case was a collision between an automo- 
bile and a locomotive tender at a crossing, the auto striking the 
tender at a point where McGann was riding the tender in an unlaw- 
ful manner. One can easily see that the “legislator’’ who created the 





131 295 Ill. App. 160, 14 N.E.2d 842 (1938). 

132 Jd. at 166, 14 N.E.2d at 844. 

133 Except for a reduction in damages. Jd. at 184, 14 N.E.2d at 852. 

14 Jd. at 171, 14 N.E.2d at 846. 

1% 306 Ill. 392, 138 N.E. 203 (1923). 

1% 306 Ill. 348, 137 N.E. 811 (1922). 

187 357 Ill. 234, 191 N.E. 684 (1934). 

138 Lerette v. Director General, 306 Ill. 348, 353, 137 N.E. 811, 814 (1934). 
139 357 Ill. 234, 244, 191 N.E. 684, 688-89 (1934). 
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railroad company rule did not create it with the idea of averting 
this kind of danger.'*° 

But the accident in the Gourley case itself bore an altogether dif- 
ferent relation to the statute that had been violated and on the 
basis of which the defendant had moved for judgment in his favor 
notwithstanding the verdict. It was a collision between two locomo- 
tives, on one of which the plaintiff had been the engineer. The statute 
was one which positively required him to ascertain that the way 
ahead was clear before proceeding after having stopped before ap- 
proaching a grade crossing. 

The better ground for the Gourley decision was simply that in 
Illinois the “‘violation of a statute is not negligence per se, but a 
question of fact for the jury.’’' That being the case, the jury verdict 
should stand. And as for the plaintiff’s rebuttal of the prima facie 
showing of contributory negligence against him as a consequence of 
the showing of his violation of a statute, he had explained that the 
other locomotive with which he had collided was not operated in 
the manner in which it customarily was operated. This was sufficient 
for him to reach the jury with his case. On the basis of this rationale, 
it does appear that Tom, the pedestrian who had been confident 
that Dick the motorist could see him and would avoid him, might 
well rely on the Gourley case after Dick points to the Illinois anti- 
jaywalkers’ statute’? and on its basis argues Tom’s contributory 
negligence. 

So far as burden is concerned, the Illinois “‘prima facie evidence’ 
rule does not appreciably increase the burden that Tom already 
carries on the issue of the innocence of his own conduct, in view of 
the broad Illinois rule on the plaintiff’s burden generally.'* In fact, 
the defendant Dick finds his position adversely affected by the 
Illinois rule on statutory violation more so than does Tom. When 
Dick shows that Tom failed to yield the right of way while jay walk- 
ing, Tom’s burden remains the same, except that a particular issue 
on which he carries the burden becomes more sharply focused. But 
when Tom shows that Dick was violating the speed law, the burden 
on that issue does shift from Tom to Dick. However, not even this 
effect of the Illinois rule should be given a great deal of emphasis, 





40 Compare with the Wisconsin tests, especially “issue” (3) supra in note 92. 

141 295 Ill. App. at 173, 14 N.E.2d at 847. For this rule the Gourley case cites, 
among others, United States Brewing Co. v. Stoltenberg (see note 128 supra). 

14 SuirH-Hurp ANN. Stat. Ch. 95%, § 172(a) (1950): 

Every pedestrian crossing a roadway at any point other than within a 

marked crosswalk or within an unmarked crosswalk at an intersection shall 

yield the right-of-way to all vehicles upon the roadway. 

143 See pages 105-107 supra. 
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inasmuch as any evidence advanced by any party who commences 
with a burden against him tends to shift the burden of coming for- 
ward to the adverse party.’ 


IOWA: 


In Iowa, Tom certainly would rely on Orth v. Gregg'* as a means 
of meeting Dick’s argument that Tom’s case should be barred on the 
ground of contributory negligence as shown by his violation of the 
statute against jaywalking.“* The case is not on all fours with the 
case of Tom v. Dick, but it does contain language that might support 
Tom’s particular excuse for proceeding across the street even though 
he saw Dick’s car approaching. In the Orth case, the pedestrian, 
while attempting a midblock crossing, was forced to pause while one 
car passed and was then struck by another car driven by the de- 
fendant. The court held that the pedestrian could reasonably have 
assumed that the driver who struck him was looking as he drove.'” 
This, of course, is precisely the excuse that Tom would make for 
himself, inasmuch as he was confident that Dick would see him, not 
expecting Dick to be so busy with his car radio that he didn’t know 
what was going on on the road before him. 

On the other side, the writer has been unable to find language in 
any Iowa case that would indicate that Dick’s excuse for his speed 
would be acceptable to the court, namely that he wanted to reach 
the off ce ahead of the boss. 

In the discussion of Wisconsin’s rule of negligence per se, a remark 
was made indicating that an “‘excuse rationale’ was a part of the 
Wisconsin doctrine even though Wisconsin decisions do not speak 
of excuses as such.'* In Iowa, according to a note writer in the Iowa 
Law Review,* the doctrine of excuses plays a leading role, one which 
has virtually crowded off the stage the older Iowa doctrine of con- 
tributory negligence as a matter of law. 

A few of the remarks of the note writer are as follows: 


Iowa, while paying lip-service to its rule of “‘contributory neg- 
ligence as a matter of law,’’ has adopted in effect a system of 
comparative negligence, but only so far as is necessary to get a 


449 WIGMORE ON EviIDENCE § 2489 (Third Edition 1940). 
45 217 Iowa 516, 250 N.W. 113 (1933). 

146 CopE OF Iowa § 321.328 (1950): 

Every pedestrian crossing a roadway at any point other than within a 
marked crosswalk or within an unmarked crosswalk at an intersection 
shall yield the right of way to all vehicles upon the roadway. 

M7 217 Iowa at 519, 250 N.W. at 115. 

M48 See pages 125-126 supra. 

49 35 Iowa L. Rev. 468 (1950), cited in another connection supra at note 61. 




















132 WISCONSIN LAW REVIEW [Vol. 1954 


case to a jury. The trend is . . . to allow cases to survive a mo- 
tion to dismiss by a rather arbitrary use of the. . . “legal excuses’’ 
{at this point a reference is made to Kisling v. Thierman'™ and 
a multitude of cases developing the Kisling rule], or by ignoring 
the “matter of law’’ theory altogether. . . . The sign-posts of this 
inarticulate premise are present in an ever-increasing number. 
By use of the Kisling excuses, more and more cases are going 
to the jury in spite of evidence which just a few years ago would 
have been held to require a finding of contributory negligence as 
a matter of law. . . . The cases which seem to be in opposition 
to this trend may well be characterized as evidence of the death 
throes of contributory negligence ‘‘as a matter of law.’’ One of the 
leading cases [Peckinpaugh v. Engelke] in this conflicting line 
of decisions is not a true application of the Kisling doctrine, for 
in this case counsel failed to offer any evidence of “legal excuse’”’ 
and thereby made it impossible for the court to overrule a mo- 
tion to dismiss, since all the court’s liberalizing techniques have 
depended on some form of ‘“‘excuse.’’!®? 


The foregoing passage, as is natural in a note on contributory neg- 
ligence in Iowa, says nothing about defendant’s negligence “‘as a 
matter of law,’’ but it is proper here to remark that both the “matter 
of law’’ doctrine and the excuse rationale which is available as a 
nullifier of its effects applies equally to both plaintiff and defendant 
parties. In fact Kisling v. Thierman was itself a case involving a de- 
fendant’s violation of statute, but the doctrine was applied to a 
plaintiff’s violation in Wosoba v. Kenyon a short time later." 

Talk about negligence as a matter of law in connection with the 
violation of a statute, ordinance or administrative regulation, 
suggests, of course, the first or second rung of the ladder of negli- 
gence per se.’ It would put Iowa in a class with Wisconsin rather 
than with Illinois. The gist of the talk, however, about the effect of 
the Kisling excuses, is that in practice, lowa drops down to the level 





160 214 Jowa 911, 243 N.W. 552 (1932). 

151 215 Iowa 1248, 1255, 247 N.W. 822, 825 (1933). 

182 35 Iowa L. Rev. at 479-480 (1950). 

183 215 Iowa 226, 243 N.W. 569 (1932). 

See also Anderson v. Holsteen, 238 Iowa 630, 26 N.W.2d 855 (1947), showing 
= the Kisling doctrine applies to plaintiff-pedestrian as well as to defendant- 

ver. 

14 Kisling v. Thierman, 214 Iowa 911, 916, 243 N.W. 552, 554 (1932), indicates 
that the Iowa rule is the same for violation of either statute or ordinance. 

Iowa is not on record on the matter of the legal effect in a negligence case of 
the violation of an administrative regulation. But it may be well to mention that, 
according to 65 C.J.S., Negligence, § 19 i (1950), the usual American rule is that 
such a violation is “not negligence per se, but may afford some evidence of negli- 
on see notes 84 and 129 supra, and at pages 139-143 infra, especially at 
note 190. 

6 See pages 116-117 supra. 
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of the third (or Illinois) rung, while theoretically occupying the 
second (or Wisconsin) rung. 

Just what are the “‘Kisling excuses’’ which have this effect on the 
law of lowa? The Kisling court itself has the following to say: 


. . . & court is warranted in saying to the jury that if the de- 
fendant failed to observe the standard of care thus fixed by 
statute, he is guilty of negligence, unless he has shown a legal 
excuse for failure to observe the requirements of the statute or 
ordinance, and in case he has so shown such legal excuses, he is 
not guilty of negligence. By the term ‘“‘legal excuses’’ is meant: 

1. Anything that would make it impossible to comply with 
the statute or ordinance. 

2. Anything over which the driver has no control which 
places his car in a position contrary to the provisions of the 
statute or ordinance. 

3. Where the driver of the car is confronted by an emergency 
not of his own making, and by reason thereof he fails to obey 
the statute. 

4. Where a statute specifically provides an excuse or excep- 
tion. 


There is nothing in these “legal excuses’’ which, if the courts were 
to be limited by them strictly, would cause the Iowa rule to be dis- 
tinguishable from the Wisconsin rule of negligence per se even though 
the Wisconsin courts have not gathered the ‘‘excuses’’ recognized in 
Wisconsin together in a single leading case and labled them as ade- 
quate. But, as so frequently happens, it is not the rule but the man- 
ner in which the rule is administered that determines how law suits 
turn out. Procedurally, there is nothing unusual about the formal 
manner in which the Iowa courts administer the excuses. The note 
writer previously quoted explains that the trial court first passes on 
the question whether the excuse is insufficient as a matter of law. 
If it is not insufficient, the jury is given a chance to appraise it for 
its truth and positive sufficiency. It is not surprising that a court 
of the temper shown in Rickabaugh v. Wabash R. Co. in its criticism 
of another rule of law which, if stringently administered, would tend 
to take negligence cases from the jury, should favor, as the note 
writer says it favors, the use of a wide mesh screen in sifting for 
excuses unworthy of jury appraisal. 

166 214 Iowa at 915-916, 243 N.W. at 554. 

The first, second and third excuses, so far as language is concerned, are in- 
distinguishable from the doctrine conceded by the Wisconsin court in Wiese v. 
Polzer (see pages 125-126 supra). And the fourth excuse bears comparison with 
= ig (3) of legislative intent in the Wisconsin scheme of things (see note 92 


187 35 Iowa L. Rev. 468 (1950), note 56 therein at 476. 
48 See note 30 supra. 
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As for other counter measures available in Iowa to a party in a 
negligence action who is accused of negligence as a matter of law on 
the ground that he had violated an enacted duty, it is true in Iowa, 
as in the other states within the scope of this comment, that bare 
negligence, whether established with or without reference to statute, 
ordinance or administrative regulation, is wholly without effect if it 
neither caused nor contributed to the causation of the injury. The 
showing of non-causation is, therefore, an effective antidote.’ 


MINNESOTA: 


The rule of general application in Minnesota is that the violation 
of a safety statute is negligence per se, whether the violation be that 
of the plaintiff or the defendant.’* Mechler v. McMahon," the lead- 
ing Minnesota case on the general rule, speaks of such a violation as 
“conclusive evidence’’ of negligence. But a fuller examination of the 
context of the statement makes it plain that Minnesota is not on the 
top rung of the ladder of negligence per se in spite of the use of the 
word “‘conclusive.”’ 

In fact, a fuller quotation of the Mechler rule shows expressly 
that there are three conditions which must be fulfilled before the 
rule applies, and by the same token it shows by implication three 
approaches whereby one charged under the rule may seek to thrust 
aside the attack. The court says: 


We now state the rule to be that, 

[1] in the absence of valid excuse or justification, the violation by 

the injured person of a statute or ordinance 

[2] enacted for the benefit of the other party is conclusive evidence of 

contributory negligence 

[3] if such violation proximately contributes to the injury.’ [Em- 

phasis and enumeration supplied.]} 
The court has expressed the rule here in the form applicable to 
plaintiff’s negligence, but it applies equally to defendant’s.’* 

The first of the three conditions enumerated above suggests that 
the ‘‘Kisling excuse’’ doctrine, at least as a theoretical proposition, 
prevails in Minnesota just as it does in Iowa. The second of the 





489 Yance v. Hoskins, 225 Iowa 1108, 1114, 281 N.W. 489, 492 (1938). 

180 Prosser, Contributory Negligence as Defense to Violation of Statute, 32 Minn. 
L. Rev. 105, 110-112 (1948). 

61 184 Minn. 476, 480, 239 N.W. 605, 607 (1931). 

102 Tid. 

183 See Prosser at note 160 supra. 

14 See pages 131-134 supra. 
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enumerated conditions is fundamentally the same as Wisconsin’s 
insistence that the legislature must have intended negligence to 
attach on the basis of a violation before it will attach. The third 
of the conditions is, of course, a mere reiteration of the universal 
rule that negligence which has nothing to do with an injury is of no 
consequence in an action brought for damages resulting from the 
injury.'* 

On the basis of the foregoing analysis, it is apparent that Min- 
nesota is located with Wisconsin and Iowa on the second rung of the 
ladder of negligence per se.'*? The question which would, under 
ordinary circumstances, arise is whether Minnesota follows a lenient 
practice with respect to excuses, as does Iowa, with the result that 
in practical effect an approach is made toward the Illinois position 
on the third rung of the ladder, or a strict practice, as Wisconsin 
does, with the frequent sudden death of the plaintiff’s case avertible 
only by some form or other of comparative negligence. 

A somewhat less than ordinary circumstance, however, suggests 
that direct inquiry on this question need not be made, especially if 
it still seems desirable to pursue the case of Tom v. Dick through 
the various states. The statutes violated both by Tom"® and by 
Dick’ are part of the Minnesota Motor Vehicle Code, section 169.96 
which expressly takes all of the sections of the code out of the rule 
of negligence per se by providing that violations shall constitute 
only prima facie evidence of negligence.!?® The Minnesota rule of 
general application, therefore, is not the rule directly in point. By 
a more pointed pursuit, inquiring into the disposition which a Min- 
nesota court would probably make of Tom’s and Dick’s violations 
of the Motor Vehicle Code, sufficient light will be cast on the Min- 
nesota attitude toward the excuse theory to show that Minnesota 
lies somewhere between the leniency of the Iowa practice and the 
severity with which Wisconsin screens the excuses offered for jury 
consideration. 

The recent case of Brodd v. Priem'™ is particularly informative 
from all of the points of view touched upon in the preceding para- 
graph. The pedestrian in the case was not guilty of the same kind of 
jaywalking as constituted Tom’s offense, but the similarity is close 





186 See pages 117-128 supra, especially at notes 92 and 93. 
166 See notes 92, 93, 134 and 159 supra, and note 181 infra. 
187 See pages 116-117 supra. 

168 Minn. Stat. § 169.21 subd. 3 (Henderson 1949). 

169 Minn. Stat. § 169.14 subd. 2 (Henderson 1949). 

170 Minn. Stat. § 169.96 (Henderson 1949). 

171 236 Minn. 148, 52 N.W.2d 429 (1952). 
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enough to serve. Here the pedestrian clearly violated a statute re- 
quiring him to walk along the left side of the highway facing the on- 
coming traffic. Notwithstanding his violation, he successfully sued 
a motorist who had run him down. On the motorist’s appeal, the 
court rejected the argument that the pedestrian had been contribu- 
torily negligent as a matter of law. Though the court based its re- 
jection of the motorist’s argument on the section of the Motor 
Vehicle Code making violations only prima facie evidence of negli- 
gence instead of negligence per se, the language used by the court 
showed an approach based on the first of the three conditions set 
out in the Mechler rule determining whether or not the doctrine of 
negligence per se should apply.'”? The record, said the court, con- 
tained ‘“‘much evidence from which a jury might conclude that 
plaintiff was justified in walking on his right-hand side of the high- 
way.’’173 

Among the items in the record which tended to show contributory 
negligence was a statement by the plaintiff that he had “ ‘stepped 
out going to try to go across.’ ’’!”4 Since going to try to go did not con- 
stitute starting across, the court took the benign view that the plain- 
tiff’s statement did “not constitute an admission’’ that the plaintiff 
had commenced to cross the road. Perhaps this in itself indicates a 
reluctance on the part of the court to find reason for setting aside a 
jury verdict. But then the court went further. Entertaining the pos- 
sibility that the plaintiff had in fact commenced to cross the road, 
the court found possible justification in the hypothesis that the 
sound of the motorist’s horn may have frightened the plaintiff, thus 
making his actions involuntary. Whether the majority of the court 
would have gone so far in applying the excuse or justification rationale 
in order to preserve the jury verdict if the Mechler rule had applied 
directly instead of the rule imposed by the legislature in enacting the 
Motor Vehicle Code, is, of course, a question which cannot be an- 
swered. It may well be that the court could see no other way of giv- 
ing effect to section 169.96 of the code. 

Chief Justice Loring wrote a blistering opinion of dissent in the 
Brodd case, expressing his feeling that the majority decision, instead 
of giving effect to the Motor Vehicle Code, served only to emasculate 
the statutes. In support of his belief that the case left no legitimate 
jury issue on the plaintiff’s contributory negligence, he pointed ap- 





172 See page 134 supra. 
173 236 Minn. 148, __, 52 N.W. 2d 429, 430 (1952). 
1% Jd. at __, 52 N.W.2d at 431. 
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provingly to the rule of a neighboring state on the legal effect of a 
violation of statutory duty and said: 

In Wisconsin, while its supreme court has not “‘interpreted’’ 
modif.cations into its statutes as we have done, the supreme 
court of that state in Panzer v. Hasse, 249 Wis. 340, 346, 24 
N.W.2d 613, 616, said of a similar statute: ‘‘. . . The statute is a 
very important safety measure. It is designed to compel a pedestrian 
to face the traffic most likely to endanger him, thus increasing his 
opportunities for lookout and the likelihood that approaching traffic 
will be seen and avoided.’ [Italics Loring’s.] 

In speaking of a pedestrian on the wrong side of the highway, 
that court said in the same case, 249 Wis. 347, 24 N.W.2d 616: 
“... Plaintiff was walking on the wrong side of the highway. He 
took no observation to the rear and was struck. As a matter of 
law, he was negligent, both as to lookout and position on the 
highway, and at least in combination those defaults were 


causal,’’!75 


The vigor of Chief Justice Loring’s dissent does not go so far as 
to reject the rule that the violator may justify his violation. On the 
contrary, he says: 

Plaintiff here was prima facie guilty of negligence in using 
the right side of the roadway just before he was hit. He could 
only refute the prima facie case against him by presenting 
some justification for being on the wrong side.!”* 


Obviously then, the only issue between the dissent and the majority 
in Brodd v. Priem was what constitutes an excuse sufficient to permit 
the violator of a statute to have a jury determination whether the 
violative act constituted negligence. 

One of the most interesting things about the dissenting opinion is 
the manner in which, in the passages quoted here, Chief Justice 
Loring, though applying the statutory rule regarding ‘“‘prima facie 
evidence’’ of negligence instead of the Mechler rule with its “‘con- 
clusive evidence’’ of negligence, still went through the logical analysis 
laid down in the Mechler case: he observed that the statute violated 
was one designed for the benefit of the person injured, that the vio- 
lation in placing the plaintiff in an out of bounds position on the 
highway proximately contributed to the injury, and that, in his 
opinion at least, the plaintiff had offered no valid excuse or justifica- 
tion for the violation.’”” This is an analysis which shows that perhaps 
there is no real difference between the doctrine of negligence per se 





17% 236 Minn. 148, __, 52 N.W.2d 429, 431-432 (1952). 
176 Jd. at __, 52 N.W.2d at 432. 
177 Compare with the Mechler conditions at page 134 supra. 
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and that of a violation as constitutive of prima facie evidence of 
negligence other than a difference of degree, especially if prima facie 
evidence is construed, as Chief Justice Loring apparently construes 
it, as such evidence as gives rise to a directed verdict unless counter- 
acted by opposing evidence. In the quest of the majority of the Brodd 
court for an excuse or justification, the majority seems to have shared 
this view of prima facie evidence with the chief justice.'7* 

If the foregoing analysis of the Brodd case is sound, then the 
whole Minnesota court, majority and dissent alike, makes no dis- 
tinction in kind between the general Minnesota rule of negligence per 
se for violation of run of mine safety statutes and the prima facie 
evidence rule spelled out in the statutes for violations of provisions 
of the Motor Vehicle Code. This view sees Minnesota as occupying 
the second rung of the ladder of negligence per se together with Wis- 
consin and Iowa (and, as will appear in a moment, with Michigan), 
for any kind of statutory violation. But it must be emphasized that 
this is the position of the Minnesota rationale only. Practical results 
may be quite another story. In practice, Minnesota seems, like 
Iowa, but not so consistently as Iowa, to dangle from the second 
rung, and to hover at approximately the same level as that occupied 
by Illinois on rung three.'”® 





178 Consider also Wojtowicz v. Belden, 211 Minn. 461, 465, 1 N.W.2d 409, 
411 (1942), where verdict was directed because the prima facie case against the 
plaintiff based on his violation of statute and evidencing contributory negligence 
was uno by evidence. This doctrine, although it agrees with what was 
said by Murphy v. Kumler of the Illinois doctrine (see page 128 supra), does not 
agree with either the practical results in the Illinois cases or with the formal 
doctrine of most of them (see pages 128-131 supra). Especially, contrast this 
Minnesota doctrine with what appeared to this writer to have been the “better” 
of the two grounds offered by the Illinois court for its decision in the Gourley 
case (see page 130 supra). 

179 A good example of a strict decision by the Minnesota court in the ad- 
ministration of the prima facie evidence rule of the Motor Vehicle Code is Olson 
v. Duluth, Missabe & Iron Range Ry., 213 Minn. 106, 5 N.W.2d 492 (1942). 
The plaintiff motorist in the case (which involved a railroad crossing accident) 
tried to bring a negligence action against the railroad company on the ground 
that the warning signs were inadequate for their purpose in view of the fact that 
the grade crossing was located in an area visited by frequent heavy fogs. But 
the plaintiff lost the case on the basis of contributory negligence as a matter of 
law. He admittedly had been driving through the fog in violation of the Motor 
Vehicle Code at a speed too great to permit a stop within the distance of his 
clear view ahead. When the defendant pointed to his violation of the code, the 
plaintiff pointed to the prima facie evidence provision of section 169.96. 

The court observed that if the accident had occurred before the enactment of 
the prima facie evidence provision, the plaintiff’s violation would have been 
conclusive evidence of contributory negligence against him. The court then 
went on to concede that under the code the violation was not negligence per se 
but only prima facie evidence. 

But the concession did not keep the majority of the court from holding him 
contributorily negligent as a matter of law. The position taken was that the 
prima facie evidence provision had been enacted to assist the case of the party 
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MICHIGAN: 


In Michigan there is no statute, as there is in Wisconsin, Illinois, 
Iowa and Minnesota, which requires the jaywalking pedestrian to 
yield the right of way to vehicles on the highway. But if Tom hopes 
to be in a stronger position in Michigan because he can not be shown 
to have violated a statute, he is doomed to some disappointment. 
The fact of the matter is that Michigan is the state in which Tom is 
most likely to lose his case on the basis of a sudden death directed 
verdi*t founded on his contributory negligence as a matter of law. 

If there were a statute against jaywalking in Michigan, it would 
be most likely construed as a safety statute and would be subject to 
the rule of negligence per se.'*° If the violation was a factor in the 





who sought to prove negligence by a showing of a violation. It was not designed 
to help the party so charged with negligence to escape from the charge. In order 
to escape, the party charged must Tene forward enough evidence to at least 
counterbalance the prima facie case made out against him by showing the viola- 
tion. Because the plaintiff had failed to produce such evidence, he was barred 
from having a jury pass on his case. 

As a practical matter, no doubt the case of Brodd v. Priem overrules the Olson 
case. As a matter of rationale, however, Brodd v. Priem confirms the Olson de- 
cision. In spite of the disparity of results, this writer at least fails to see that 
they differ from one another in approach or, for that matter, from any of the 
Wisconsin cases discussed supra at pages 117-128. Nowhere has the writer found 
a pair of cases better illustrating the proposition that differences in the ad- 
ministration of rules may better account for different results than differences in 
the rules themselves. 

180 Garbacz v. G. T. W. Ry., 323 Mich. 7, 9, 10, 34 N.W.2d 531, 532, 533 
(1948); Holmes v. Merson, 285 Mich. 136, 140, 280 N.W. 139, 140 (1938); Cas- 
well v. New York Cent. R., 263 Mich. 18, 248 N.W. 641 (1933); Bade v. Nies, 
239 Mich. 37, 40, 214 N.W. 170, 171 (1927); Marsh v. Burnham, 211 Mich. 
675, 682, 179 N.W. 300, 303 (1920). 

Two of the foregoing cases are worthy of special examination for the manner 
in which the Michigan court seems to concern itself less with legislative intent 
than do most courts before permitting the rule of negligence per se to apply to 
a particular statute in a particular case. 

In the Garbacz case, a statute required trucks of a certain tonnage and above 
to come to a full stop before undertaking to cross a grade railway crossing. The 
plaintiff truck driver was held contributorily negligent per se for having failed 
to stop and so was barred in his action inst the railway company for injuries 
resulting from a collision. The court did not so much as inquire whether the 
purpose of requiring particularly heavy trucks to make the stop was to minimize 
the pounding that the pavement might suffer from the pounding of such trucks 
as they bounce over the tracks at high speed, or minimize the likelihood of grade 
crossing accidents. 

In the Caswell case, the plaintiff was a guest in a car driven by a friend. Under 
the rule of imputed negligence operating in Michigan, contributory negligence 
by the driver is imputed to the guest and so bars an action. The contributory 
negligence which barred the action in this case was the driver’s failure to keep 
within the 10 mile per hour speed limit imposed by statute upon vehicles cross- 
ing railroad grade crossings. The driver actually had been travelling at 20. The 
accident was not the result of a collision with a train, however. Boden § the 
plaintiff had been injured as a result of being thrown violently against the roof 
of the car as a consequence of the speed of the car and the excessiveness of the 
grade maintained at the crossing. The statutory maximum grade was 3%; the 
actual grade was 8%. Again, as in the Garbacz case, the court made no inquiry 
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causation of the accident, as seems to be the case in Tom v. Dick, it 
would be contributory negligence as a matter of law.'*! Then, unless 
Tom could justify or somehow excuse his violation, he would lose his 
case by directed verdict.'*? And in Michigan, justification or excuse 
sufficient to pass the screening process by the trial judge preliminary 
to his determination that the excuse is good enough for presentation 





into the purpose of the statutes. There appears to have been no question in the 
mind of the court that the railroad was at fault for maintaining the excessive 
grade, or that the driver was at fault for exceeding the speed limit. That the lower 
speed limit at railroad crossings might have been intended by the legislature to 
prevent grade crossing collisions rather than cracked skulls resulting from rough 
riding was a matter that was passed over in silence. 

The inference from such silences seems to be that a violation of a statute 
which leads to an injury is negligence per se whether or not the injury suffered 
was of a kind sought to be prevented through the enactment. Contrast this with 
the Wisconsin doctrine. especially as set out in the Smith case. See pages 118-120 
supra, especially notes 92 and 93. 

181 Spencer v. Phillips & Taylor, 219 Mich. 353, 360, 189 N.W. 204, 207 (1922), 
quotes approvingly from 1 CooLey on Torts 269 (3d ed.): 

The principle is that, to deprive a party redress because of his own 
illegal conduct, the illegality must have contributed to the injury. 

Both of the drivers involved in the collision litigated in the Spencer case had 
been driving without a license, one of them not even having applied. The court 
was willing to find them negligent for violation of the statute, but could not see 
that such negligence either caused or contributed to the causation of the accident. 
The result was that a jury trial was ordered. 

18 Like the courts of Wisconsin (see page 125 supra), the Michigan courts are 
reluctant to speak of justification for violating a statute in terms of “excuse.” 
Instead, they speak of “sudden emergencies not of one’s own making.’ 

For example, in Myler v. Bentley, 226 Mich. 384, 386, 197 N.W. 521 (1924), 
the plaintiff, just before his collision with the defendant’s stray horse, had ma- 
nipulated his car in a manner which normally would have been unlawful, makin 
quick and sudden turns. But he had made the strange manipulations for a g 
reason, in an endeavor, unsuccessful though it may have been, to avoid hitting 
the horse which had suddenly loomed up out of the darkness. Said the court: 

. . . the law makes allowance for acts done in an emergency and in sudden 

peril and for lack of coolness of judgment incident thereto. 

The result was that the plaintiff motorist was not held contributorily negligent 


per se. 
Similarly, in Paton v. Stealy, 272 Mich. 57, 261 N.W. 131 (1935), the court 
agreed that the defendant had not been negligent as a matter of law just because 
he becar:.e involved in a head on collision with the plaintiff while on the wron 
side of the road in violation of statute. He had gotten there as a consequence o 
his excitement when he saw a pedestrian suddenly appear in the darkness to the 
side of the road. But the agreeability of the appellate court did not go so far as 
to alter the outcome of the case. Below, the judge sitting without a jury had 
found the defendant negligent. The point of the case is that an emergency may 
be shown by the person charged with negligence per se as a means of escaping 
the effect of the “matter of law” ruling. But when that ruling has been averted, 
the trier of fact resolves the issue of negligence ‘‘as a matter of fact.” 
Of course, if the emergency which caused a peer to violate the law and so 
become exposed to the operation of the rule of negligence per se was an emer- 
ncy created by one’s own negligence, no justification follows. Vaas v. Schroten- 
r, 329 Mich. 642, 651, 46 N.W.2d 416, 420 (1951); Leonard v. Hey, 269 Mich. 
491, 494, 257 N.W. 733, 734 (1934); Walker v. Rebeuhr, 255 Mich. 204, 206, 237 
N.W. 389 (1931). 
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to a jury, is not easy to come by.'™ The severity of the Michigan 
courts will be illustrated in their disposition of cases in which they 
have found contributory negligence as a matter of law for violations 
of what amounts to a detailed judge-made statute governing the 
conduct of pedestrians on Michigan streets and highways. 

The judge-made pedestrian’s statute was “enacted”’ in Malone v. 
Vining.’ There it was said: 

Under present-day traffic conditions a pedestrian, before 
crossing a street or highway, must (1) make proper observation 
as to approaching traffic, (2) observe approaching traffic and 
form a judgment as to its distance away and its speed, (3) con- 
tinue his observation while crossing the street or highway, and 
(4) exercise that degree of care and caution which an ordinarily 
careful and prudent person would exercise under like circum- 
stances.'* 


Tom seems to have fulfilled the first provision of the Malone 
“statute’’; he did observe that Dick’s car was approaching. As to 
the formation of a judgment as to Dick’s distance away and speed, 
as called for by the second provision, Tom seems to have formed a 
judgment, but more as to what Dick would, but did not, do, than as 
to his distance and speed. In fact, if Tom did make a judgment on 
distance and speed, he judged that he would be in the peril of Dick’s 
mercy or care. Whether Tom’s observations were continuous enough 
as he crossed does not appear from the record one way or the other, 
so we shall pass over the third provision with only the reminder that 
Michigan is one of the states which retains the doctrine that the 
plaintiff carries the burden of proof on the issue of his own freedom 





183 For example, in Graham v. Trucking Service, Inc., 327 Mich. 694, 42 N.W. 
2d 848 (1950), the defendant truck driver stopped his truck on a bridge in viola- 
tion of a parking control statute. He wished to investigate his lighting equip- 
ment, and so it could be said that the excuse for his violation was one that at 
least had safety in mind. The plaintiff, not seeing the truck in time to avoid it, 
struck it from the rear. 

After losing below, the defendant based his ~~ in part on the proposition 
that the trial judge’s instruction te the jury on the emergency doctrine was not 
straightforward enough. The judge’s remarks gave too much attention to the 
no parking statute and not enough to the need for the inspection of the truck’s 
lights. But the appellate court could find no prejudicial error. 

Among the points on which the court dwelt in its opinion was the fact that 
the defendant had probably chosen his stopping place with his own convenience 
in mind quite as much as with safety in mind, He had determined upon the need 
for the inspection about ten miles back along his way. And in explaining why he 
stopped on the bridge, he did not sufficiently show that he had been unable to 
find a lawful stopping place anywhere along the ten mile stretch traveled before 
coming to the bridge. 

1% 313 Mich. 315, 21 N.W.2d 144 (1946). 


18 Td. at 321, 21 N.W.2d at 146. 














WISCONSIN LAW REVIEW [Vol. 1954 





142 










































from contributory negligence.’ But as to the fourth provision of 
the Malone ‘‘statute,’’ the general treatment accorded to pedestrians 
in recent Michigan decisions does not lead one to believe that a 
Michigan court would permit a Michigan jury to find that Tom 
exercised the care of an ordinarily prudent pedestrian in relying on 
Dick’s lookout, control and courtesy to the extent that Tom did. 

A good illustration of the manner in which the Michigan courts 
enforce the rule of the Malone case is seen in Morse v. Bishop.'*? A 
pedestrian had won a verdict and judgment thereon below. But on 
appeal, the Supreme Court of Michigan reversed, dismissing the 
complaint on the basis of the plaintiff’s own testimony. He had 
testified that he had continuously watched the green light which was 
shining in his favor as he was crossing the street. The court held that 
he must have been negligent, therefore, for obviously he had not 
fulfilled his common law duty to continuously observe the traffic. 

The Malone case itself had reversed a verdict and judgment won 
at trial by the plaintiff pedestrian. No new trial was ordered, because 
the plaintiff had been contributorily negligent as a matter of law in 
view of the manner in which he had crossed the street. The case has 
a rather short history, having been decided only in 1946. But since 
then, plaintiff pedestrians have undergone the same kind of reversal 
without recourse for the same reasons in two cases,'** and have 
appealed in vain from directed verdicts against them for the same 
reasons in three others.'** It can not be said that the Malone case 
has had an uneventful history. 

Michigan is the only state within the group chosen for study in 
this comment with one rule for the violation of a statute (one may 
add, whether judge-made or legislature-made), and a different rule 
for the violation of a municipal ordinance. Suppose that Tom had 
made his mid-block crossing in a city whose ordinances forbade jay- 
walking or commanded that the jay-walker yield the right of way to 
the motorist. Apart from the operation of the Malone rules, Tom’s 
violation of the ordinance would simply be an item of evidence to 
be considered.'*° In contrast to Illinois and the Motor Vehicle Code 





18% See pages 112-116 supra, which indicate that this reminder is not to be 
taken too seriously. 

187 329 Mich. 486, 45 N.W.2d 367 (1951). 

188 Ashley v. Kilborn, 333 Mich. 283, 52 N.W.2d 528 (1952); Morse v. Bishop, 
329 Mich. 488, 45 N.W.2d 367 (1951). 

189 Ludwick v. Hendrick, 335 Mich. 633, N.W.2d 409 (1953); Cioffari v. 
Blanchard, 330 Mich. 518, '47 N.W.2d 718 1981): Boyd v. Maruski, 321 Mich. 
71, 32 N. W.2d 53 (1948). 

is0 Bade v. Nies, 239 Mich. 37, 40, 214 N.W. 170, 171 (1927). 

The rule that the violation of a statute is n ligence r se and the violation 
of a municipal ordinance not, is of long standing in Michigan jurisprudence. 
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of Minnesota, Michigan does not speak of such evidence as “‘prima 
facie’, and so there is nothing in the language of the Michigan rule 
to raise such a controversy as brewed between Chief Justice Loring 
and the majority of the Minnesota court in Brodd v. Priem—not 
that there was a controversy in that case about what the rules of 
law were,' but rather that there could have been no concern about 
whether the plaintiff had successfully rebutted a prima facie showing 
against him. 
SUMMARY 


Of the five possible answers’? which might conceivably be given 
to the question about the legal effect of a showing in a negligence 
action that one of the parties had violated a statute, an ordinance 
or an administrative regulation, all but the first and fifth have been 
illustrated in the automobile liability law of the five states repre- 
sented in this study. Before summing up, it might be well again to 
sound the warning that generalizations about a state’s position are 





The former is at least as old as Billings v. Breinig, 45 Mich. 65, 71, 7 N.W. 722, 
723-724 (1881). In the same year, Taylor v. Lake Shore and Mich. S. Ry., 45 
Mich. 74, 7 N.W. 728 (1881), announced what was to become the latter rule. 
In the Taylor case the plaintiff was injured by a fall on the defendant’s icy side- 
walk, which had not been cleared though a municipal ordinance required such 
clearing within twenty-four hours after the ice had formed. Justice Cooley, 
— for the court, refused to take the violation into account. The duty that 
the ordinance imposed ran to the public and not to private individuals. The viola- 
tion, therefore, was not actionable by a private party in a civil suit. Since there 
was in the case no other evidence of negligence - | the defendant, the plaintiff 
had no cause of action. Notice that at the outset of the rule, the violation of the 
ordinance was not to be taken even as evidence of negligence. 

A few years later, however, in Flater v. Fey, 70 Mich. 644, 646, 38 N.W. 656, 
657 (1888), wherein the defendant had made an excavation in the walk for the 
purpose of a off the water from his property, and left it uncovered at night 
contrary to ordinance and to the injury of the plaintiff who came along and fell 
into the ditch, the court held that the violation could be received in evidence. 
The action was not based on the ordinance, but on the common law tort of creat- 
ing and leaving unprotected a dangerous situation. 

he introduction of the ordinance in evidence was not for the purpose of 
showing a breach of public duty ..., but as tending to show the degree of 

negligence on the part of the defendants... . 

Thus springs the genesis of the Michigan rule that the violation of an ordinance, 
being itself not actionable, is not sufficient evidence in itself to support an action 
for negligence. It does not constitute a prima facie case. The most that it can do 
is constitute mene poet of negligence when evidence of actionable negli- 
gence has been presented. 

Michigan does not seem to have committed itself on the significance of the 
violation of an administrative regulation. It seems unlikely that a greater sig- 
nificance would attach to this than to a violation of ordinance. However, one 
case speaks of the violation of a regulation as a violation of law and then goes 
on to remark that a violation of law is neaiqnace. The case in question, however, 
involved the violation of both a statute and the regulation in one and the same 
act, and so the precise significance of the case can not be accurately determined. 
See Garbacz v. &. T. W. Ry., 323 Mich. 7, 9-10, 34 N.W.2d 531, 532-533 (1948). 


191 See pages 135-138 supra. 
1% See pages 116-117 supra. 
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dangerous, especially dangerous if the generalization tends to put the 
state in question on one of the higher rungs of the ladder. The par- 
ticular statute, ordinance or regulation must be examined before it 
may safely be called one to which the rule of negligence per se applies. 

With these warnings clearly in mind, it may be stated that Wis- 
consin has the severest form of the doctrine, occupying the second 
rung of the ladder, holding that a violation is presumed to be negli- 
gence as a matter of law until evidence is received tending to show 
that the violation was excusable under the circumstances, applying 
this doctrine severely in not easily permitting an excuse offered by 
the violator to go to the jury for its appraisal, and applying the 
same doctrine whether it was a statute, ordinance or regulation that 
was violated. If it were not for statutory comparative negligence, it 
seems certain that Wisconsin would either mitigate the severity of 
its rule on negligence per se, or would exhibit a multitude of verdicts 
directed against plaintiffs on the ground of contributory negligence 
as a matter of law. Michigan is probably the second most severe of 
the states herein studied, less severe than Wisconsin only in not 
applying the doctrine to ordinances and administrative regulations. 
Next in severity probably comes Minnesota, in its general rule on 
the same rung of the ladder as Wisconsin and Michigan, and con- 
struing its prima facie rule, as set out in the Motor Vehicle Code, 
in such a way as to equate it also with the answer labeled as the 
second rung, but more inclined to listen to excuses offered in justifica- 
tion of violations. Fourth in severity seems to be Iowa, also occupy- 
ing the second rung, but inclined to be lenient in dealing with prof- 
fered excuses. In coming to the fifth state, we drop down a rung on 
the ladder to the third answer. Illinois treats a violation as prima 
facie evidence of negligence from which the jury may infer that the 
violator was negligent, and seems not to direct verdicts if that prima 
facie evidence is not rebutted. Though that covers all of the states, 
Michigan comes in for consideration again at a lower level. Show 
that a party has violated an ordinance and you have presented evi- 
dence which the jury may consider, but such evidence, standing 
alone, is not sufficient to support a finding of negligence. That, of 
course, is the fourth answer. 

The writer of this comment, after examining only the two variants 
of the law of contributory negligence which tend to make recoveries 
more difficult by the plaintiff, ranks the states as follows in the order 
of decreasing difficulty, and ignoring the effect of comparative negli- 
gence: 
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Greatest difficulty: 
Wisconsin, because of a thoroughgoing negligence per se doc- 
trine; 
Michigan, because of a severe negligence per se doctrine, coupled 
with a not too severely administered rule on plaintiff’s burden 
of proof. 


Intermediate difficulty: 
Minnesota, because of a rather leniently administered negligence 
per se doctrine, especially as regards Motor Vehicle Code viola- 
tions, which theoretically do, but linguistically do not, come 
under the rule. 


Least difficulty: 
Illinois, despite the severity of its rule on plaintiff’s burden, and 
because of its lenient prima facie doctrine on statutory viola- 
tions; 
Iowa, because of a gradually increasing tendency to nullify its 
rules on plaintiff’s burden and on negligence as a matter of law. 


However, the writer is already persuaded that the variants of the 
law of contributory negligence which tend to intensify the difficulty 
of making recoveries are a much smaller factor in affecting probability 
of recovery than the variants in the plaintiff’s favor, namely the 
various forms of comparative negligence. How Tom would be likely 
to fare against Dick under those variants will be the subject of a 
later comment in the current series. 

Joun P. Desmonp 
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Notes 


COMPARATIVE LAW—COMMON V. CIVIL LAW—ILLEGAL 
AND IMMORAL CONTRACTS. A well settled rule of common law 
is that agreements which are illegal, against public policy, or immoral 
are void, or at least will not be enforced. Even though the rule may 
be clear, its application has led to many lines of cases, some of which 
seem to conflict. The principal judicial sorespot occurs where a con- 
tract is legal by itself, yet the purpose or subject matter of the con- 
tract is used to further an illegal end. Such a contract is considered 
illegal.? But does a court refuse to enforce a contract where the party 
bringing action knew of the illegal purpose of the other party, or 
must there be something more, such as intent or actual participation 
by the party seeking enforcement, before the court declares the con- 
tract void? If participation is required, what constitutes participa- 
tion? The number of divergent cases in this problem area tempt one 
to throw up his hands with the cry of “hopeless conflict.’’ Yet all 
courts lie somewhere within the spectrum formed by mere knowledge 
of the intended illegal purpose on the one end and active participa- 
tion on the other. No attempt will be made to reconcile all the cases. 
Instead we will compare the rules and policy factors in the common 
law countries towards illegal and immoral contracts with those of 
some of the European civil law countries, with particular attention 
paid to the role played by bonos mores in civil contract law. A second 
purpose of this note is to demonstrate that in the United States 
there is no sharp division of courts into a strict “majority’’ and 
“minority”’ rule, but that there are many variances. 


THE ANGLO-AMERICAN POSITION 


England represents the one extreme. In an early case the rule was 
formulated that mere knowledge by the vendor of the vendee’s intent 
to use the goods sold for an illegal purpose voided the contract and 





1 Wiuston, 5 Law or Contracts § 1628; 6 id. § 1754 (1937); Corsin, 6 
Contracts § 1373 et seg. (1951); Marshall v. The Baltimore & Ohio R. Co., 16 
How. 325 (U.S. 1853) at p. 334: “It is an undoubted principle of the common 
law, that it will not lend its aid to enforce a contract to do an act that is illegal; 
or which is inconsistent with sound morals or public policy; or which tends to 
corrupt or contaminate, by improper influences, the integrity of our social or 
political institutions.” 

Some cases have held that such illegality does not make the contract a com- 
plete nullity, but that no relief will be granted. Whether the contract is void or 
merely unenforceable in court is not the concern of this note. However, such a 
distinction may be important when it is remembered that if a contract is held 
unenforceable a remedy in court is denied and the legal right or relation still 
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prevented recovery.’ None of the later cases go to the extreme of 
Langton v. Hughes.‘ A case generally cited as the leading English case 
is Pearce v. Brooks,’ which was an action brought by a coach-maker 
for payment on a coach sold to a prostitute. The coach-maker knew 
the buyer was a prostitute and that she intended to use the coach 
solely for her trade. Because of that knowledge the coach-maker was 
not allowed to maintain his action. Pearce v. Brooks was strongly 
approved as late as 1911.6 Yet in 1789 it was held that where the 
plaintiff was employed to wash the clothes of the defendant, who was 
known to be a prostitute, the plaintiff could recover wages for wash- 
ing, because even if the defendant were a prostitute she had to have 
clean clothes and the plaintiff could not distinguish the clothes used 
for immoral purposes. Such a line of decisions led Canada to announce 
a rule which was a slight modification of the extreme Langton »v. 
Hughes’ position. After considering very thoroughly the English de- 
cisions, the Canadian Supreme Court® found that simple knowledge 
of the illegal purpose was not enough and a distinction was found, 
based solely on the English cases: 

. . between such things as, while being necessary or useful for 
the ordinary purposes of life, may also be applied to an immoral 
purpose, and those which are such as under the circumstances 
in evidence would appear not to be required except for an im- 
moral purpose.°® 


In the United States, Alabama,!° Iowa," Maine,!? Massachusetts" 
and Vermont‘ follow the English rule very closely, with Iowa re- 
quiring that knowledge of the illegal purpose must be distinctly 
shown"* and Massachusetts holding that indifferent knowledge is not 
sufficient to void the contract. The vendor must also expect and de- 


exists. If a contract is declared void neither the right nor the remedy exists. It has 
been held that even using the word “void” means denial of relief to the parties 
rather than an absolute nullity. Taylor v. Grand Lodge A.O.U.W., 96 Minn. 441, 
446, 105 N.W. 408, 410 (1905); Myers v. Meinrath, 101 Mass. 366 (1869). 

2 Hunt v. Riverside Co-op., 140 Mich. 538, 104 N.W. 40 (1905). 

: i v. Hughes, 1 M. &S. 593, 105 Eng. Rep. 222 (K.B. 1813). 


‘L.R. 1 Ex. 213 (1866). 

* Upfill v. Wright, [1911] 1 K.B. 506; Accord dictum Alexander v. Rayson, 
{1936}. 1 K.B. 169. 

7 See note 5 supra. 

8 Clark v. aa, 22 Can. Sup. Ct. 510 (1894). 

® Jd. at p. 541 

10 Milner v. Patton, 49 Ala. 423 (1873). This is, however, an action on a con- 
tract for sale of goods used to aid the Confederate forces and thus is within an 
= ion —s by the United States Supreme Court. 

arker-Gordon Imp. Co. v. Benakis, 213 Iowa 136, 238 N.W. 611 (1931). 

12 Wilson v. Stratton, 47 Me. 120 (1860). 

18 Graves v. Johnson, 156 Mass. 211, 30 N.E. 818 (1892). 

4 Mound v. Barker, 71 Vt. 253, 44 Atl. 346 (1899). 

% Parker-Gordon Imp. Co. v. Benakis, 213 Iowa 136, 144, 238 N.W. 611, 615 


(1931). 











5 Tr +, - . 
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sire that the vendee carry out the illegal purpose."* Arkansas has 
come very close to the Canadian interpretation of the English rule 
when it held that the sale of a piano to a house of ill-fame did not bar 
the vendor’s right to recover, where he merely knew of the vendee’s 
purpose, but if the use of the piano had been inseparable from the 
immoral purpose, the vendor could not have recovered.” 

The majority of American courts have adopted a stricter test of 
the one party’s relation to the intended illegal use or purpose of the 
other party. The leading American case is Tracy v. Talmadge'* which 
enforced a contract for the sale of bonds ostensibly for deposit with 
the state comptroller, but which were actually for illegal speculation. 
Knowledge on the part of the vendor was insufficient, for it was 
pointed out by the court that the bonds could easily have been used 
by the vendee for a legal purpose.'® Here seems to lie the rationale 
for the American rejection of the extreme English rule. American 
courts have pragmatically reasoned that just because one man knows 
the other party to the transaction intends to use the subject matter 
for an illegal purpose, it does not mean that the subject matter will 
actually be used for that purpose. Take, for example, the case where 
A sells corn to B who is a notorious moonshiner and B tells A that 
he intends to use the corn for the manufacture of illicit whiskey. The 
English would hold the contract unenforceable. The Canadians would 
enforce the contract only if it could be shown that the corn was to be 
used for domestic consumption, such as feeding hogs, and some of 
the American minority might require clear evidence of A’s knowledge 
of the intended illegal purpose. The American majority, however, 
would reason that at the time of the sale only the illegal intention of 
B exists and because the illegal purpose is subsequent to the transac- 
tion, B could easily change his mind after the agreement is made 
and use the corn himself, for a legal purpose, or sell it on the normal 
market. If the strict rule were used, unscrupulous persons, by fraudu- 
lently informing the seller of an intention to use the goods for an 
illegal purpose, would have a defense against an action on that con- 
tract. 

A subtle exception to the American rule in Tracy v. Talmadge 
is suggested by dictum in that case when it was indicated that if a 
banker gives a known gambler a loan for gambling purposes and the 
gaming tables are in the next room, the banker could not recover 
because he knew that the money would only be used for the illegal 





16 Graves v. Johnson, 156 Mass. 211, 214, 30 N.E. 818, 820 (1892). 

17 Hollenberg Music Co. v. Berry, 85 Ark. 9, 106 S.W. 1172 (1907). 
1814 N.Y. 162 (1856). 

19 Td, at 177. 

% See note 18 supra. 
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purpose. On the other hand, if the same loan were made in the bank- 
er’s office far away from the gaming tables, the banker could recover 
because the probability was greatly increased that the loan might be 
used for a legal purpose.” A second exception to the rule in Tracy v. 
Talmadge is, where it is shown the vendor receives an unusually high 
price or other profit which accrues from the illegal purpose, the vendor 
cannot recover on the ground that he intended the illegal purpose 
and even participated in it.?* In our example of the sale of corn, above, 
if A were selling the corn for a price much higher than the regular 
market price with the knowledge that the surplus profit was coming 
from the moonshining, A cannot recover. The third exception is, 
where both parties are found to have participated in the illegal 
purpose, neither can enforce the contract. Using false boxes for ship- 
ping liquor to a buyer who intended to use it for illicit. purposes and 
granting a loan on condition that a certain kind of beer be sold in a 
saloon in a dry district have all been held to be participation. The 
United States Supreme Court in a fourth exception has seen fit to 
enforce the strict English rule in contract cases involving aid to the 
enemy. There, mere knowledge by the seller that the buyer intends 
to use the goods to aid the enemy is sufficient to render the contract 
unenforceable.” 





2114 N.Y. 214 (1856), on motion for rehearing denied. This possible exception 

was strengthened when, in Bank of Commerce & T. Co. v. Burke, 135 Tenn. 19, 
185 S.W. 704 (1916), the lessor of a building could not recover the rent where he 
knew or should have known through his agents that the lessee intended to use the 

building for a saloon, contrary to law, and that the building was especially 

“on for a saloon. Also, George v. Johnson Candy Co., 19 Ohio App. 137 
1924). 

22 Levy v. Davis, 115 Va. 814, 80 S.E. 791 (1914); Standard Furniture Co. v. 
Van Alstine, 22 Wash. 670, 62 Pac. 145 (1900); Reed v. Brewer, 90 Tex. 144, 37 
S.W. 418 (1896); Smith v. White, L. R. 1 “+ 625 (1866), where lessor received 
high rents from lessee who used the house for a brothel and knew that unless 

was carrying on an immoral trade he could not get such high rent. 

3 Kohn v. Melcher, 43 Fed. 641 (1890); Johnstown Land Co. v. Brainerd 
Brewing Co., 142 Minn. 291, 172 N.W. 211 (1919); also Fuchs v. Goe, 62 Wyo. 
134, 163 P.2d 783 (1945). In Rosenthal v. Ostrow, 287 Pa. 87, 134 Atl. 384 (1926) 
an employce who knew his employer had no license to sell liquor was precluded 
from recovering for his services performed. Courts have been quick to find partici- 
— by the landlord where the house let is used for prostitution, Berni v. 

yer, 90 Minn. 469, 97 N.W. 121 (1903); Ernst v. Crosby, 140 N.Y. 364, 35 
N.E. 603 (1893); Dougherty v. Seymour, 16 Colo. 289, 26 Pac. 823 (1891). 

** Hanauer v. Doane, 79 U.S. 349 (1870), involved goods which were intended 
by the buyer for use by the Confederate my approved by Thomas v. City of 
Richmond, 79 U.S. 349 (1871); Hanauer v. Woodruff, 82 U.S. 439 (1872), a suit 
on a note was barred because the consideration for the note was bonds issued 
ef the same Arkansas state convention which voted to secede from the Union; 

.S. v. Ross, 92 U.S. 281 (1875), a contract for sale of cotton to be used by the 
Confederacy. Where both parties resided under Confederate occupation a con- 
tract made under the Confederacy was enforced and held payable in U.S. dollars, 
because the Confederate government was a de facto government imposed _— 
the contractors by force so that they had no alternative but to coptract in 
federate dollars, Thorington v. Smith, 75 U.S. 1 (1868). 
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Unfortunately most of the leading cases in this area of contract 
law involve prostitution or illicit liquor, which result in obscuring 
the extremely broad scope of the common law rule towards illegal 
and immoral contracts. Nevertheless something of the breadth of the 
rule can be illustrated in Wisconsin cases. Where a brokerage con- 
tract for the purchase and sale of grain on the Chicago grain market 
was held not enforceable because the parties were not actually buying 
and selling but only paying the difference, the court said this was the 
same as a gambling contract. Where the president of a bank entered 
into a secret agreement with the cashier to exchange bank deposits 
held by the president for certain mortgages so as to receive a higher 
rate of interest, the contract was held illegal and void as being against 
public policy and sound banking principles. A creditor, who in 
order to procure removal of an assignee, sold his claim to other cred- 
itors with the agreement that they file for removal, could not enforce 
the contract of sale, the court holding that illegality had permeated 
the contract.?’ A bill in equity for accounting could not be maintained 
by a silent partner to a tavern business which had a license illegally 
issued.?* An agreement among contractors under which revenue from 
public contracts was to be shared was held illegal and void as working 
against public policy.”® Finally, in a case which comes very close to 
the issue of whether mere knowledge of the illegal purpose of the 
other party voids the contract, the Wisconsin court barred suit on a 
brokerage contract for future deliveries on the grain market, where 
the principal had no intention of delivering but of merely speculating. 
The plaintiff broker was barred even if he had not known of the 
illegal intention of the principal because he should have deduced the 
intention from the circumstances of the contract. The court indicated 
that it would have enforced the contract if the plaintiff had been in 
good faith, but there was no good faith where the plaintiff knew or 
should have known of the principal’s illegal intention.*° 

From a consideration of these cases it is seen that the English, in 
applying the rule that illegal and immoral contracts are void, have 
allowed mere knowledge of the intended illegal use of contract as a 
defense to an action brought on the contract. It is to be noticed that 





% Bartlett v. Collins, 109 Wis. 477, 85 N.W. 703 (1901). 

a Realty Co. v. Hawkins State Bank, 205 Wis. 406, 236 N.W. 657 
1). 

37 Lowe v. Crocker, 154 Wis. 497, 143 N.W. 176 (1913). 

%8 Brill v. Salzwedel, 235 Wis. 551, 292 N.W. 908 (1940); approved by Smith 
v. Smith, 255 Wis. 96, 38 N.W.2d i2 (1949). 
(1940). It th Wis. Contractors v. Lathers, -_ Wis. 14, 17, Jor ws N.W. 770, ae 

as mere tendency or purpose of a contract works against pu 

policy, it is illegal, even though no actual damage be shown.” 

% Kassuba Commission Co. v. Blodgett, 155 Wis. 529, 143 N.W. 1060, (1913). 
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the leading English cases were decided in the Victorian era and that 
the factual situations of the cases involved prostitution,” which must 
have been particularly repugnant to the upper middle class judicial 
mind of the Jane Austen and later Victorian societies. The slight 
Canadian qualification and the American majority rules show strongly 
the more pragmatic attitude which existed on the North American 
continent.** The Americans, in adopting the same rule of general in- 
validity of illegal contracts as England, have required a stronger test 
of illegality and they have required that in cases involving a legal 
contract used for an illegal purpose, some connection must be shown 
between the parties and the illegality. Two reasons seem to be given 
for the American approach. First, unless the goods can only be used 
for the illegal purpose, it is possible in many cases to change one’s 
mind and use the contract for a legal purpose. Second, by allowing a 
defense to a contract action on the showing of mere knowledge of the 
illegal use, the way is open to fraud. While some American cases have 
said it is sufficient to show intent that the illegal purpose be carried 
out by the other party, this test as a practical matter of evidence has 
been reduced to the showing of some sort of participation in the illegal 
purpose.* To show intent, unless the party admits the intent himself, 
it is usually necessary to prove acts which indicate a participation 
in the profits of the illegal purpose and in active furtherance of the 
illegal end. A lesson which may be drawn by the American lawyer 
from these cases is that the outcome of a case involving a contract 
put to an illegal use may depend upon the lawyer’s advocacy in pre- 
senting facts sufficiently strong to indicate to the jury and court that 
there was participation of some sort in the illegal purpose by the 
party seeking enforcement. 

Another point observed in these cases is that, unless the contract 
is in violation of a statute, the concepts of public policy and good 
morals are often used synonymously, and rarely is a contract found 
void for reasons of good morals alone. A contract may be voided on 
the sole ground that it is against public policy, but if a contract is 
said to be against good morals, it is also held to be against public 
policy.** Nowhere is sound morals defined or expanded, but it has 

#1 Pearce v. Brooks, see note 5 supra, was decided in 1866 and involved the 
sale of an ornate carriage to a prostitute. Langton v. Hughes, see note 3 supra, 
was decided in 1813 and involved the sale of adulterants by a druggist to a brewer 
for use contrary to a health statute. A partial explanation for this, the most ex- 
treme of all the English cases, is that a higher standard of duty was placed upon 
a druggist, who is a semi-public servant. 


3 Tracy v. Talmadge, see note 18 supra, was decided in 1856; Clark v. Hagar, 
see note 8 supra, in 1894. 

33 For a complete discussion of this point, see Notes, 166 A.L.R. 1353 (1947), 
53 A.L.R. 1364 (1928), 29 A.L.R. 1058 (1924). 

* Melchoir v. McCarty, 31 Wis. 252 (1872); Wight v. Rindskopf, 43 Wis. 344 
(1877); Bartlett v. Collins, 109 Wis. 477, 85 N.W. 703 (1901). 
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been acknowledged that the concept of good morals changes with 
the changing standards of time.** Public policy seems to be almost as 
vague a concept as good morals, but it is used more often and seems 
to have a broader meaning than good morals. Public policy is not 
founded on the same ideological level as good morals and it seems to 
rest in part at least upon the policy as declared in the Constitution, 
statutes and past decisions.** The United States Supreme Court has 
said: 

The meaning of the phrase “‘public policy’’ is vague and variable; 

courts have not defined it and there is no fixed rule by which to 

determine what contracts are repugnant to it.*” 
In the same case from which the above quotation was taken, the 
public policy of Arkansas was determined by searching the Arkansas 
constitution, laws, state decisions and other common law decisions.** 


THE ConTINENTAL Crvit Law Position 


Now that the Anglo-American position regarding illegal and im- 
moral contracts has been examined, we will compare some of the 
civil law countries. The most notable difference in the structure of 
the law between Anglo-American common law countries and the 
civil law countries, is that the latter have their great primary source 
of the law in ‘‘codes.’’ Therefore, when examining the law of those 
countries, we must first turn to the codes. It should be pointed out 
to the common law lawyer that a civil code, unlike our statutes, is 
less frequently amended and is rarely rewritten.*® In the area with 
which this note is concerned, the applicable provisions of the French 
Civil Code had not been changed in wording or numbering in the 
years between 1908 and 1930, which is the date of the last translation 
available to the writer.*° Yet this does not mean that all the law will 
be found in the codes. They furnish only the broad skeletal frame- 
work. The legislators may themselves pass ‘“Nebengesetze,’’ or 
special statutes, supplementing and adding detail to the codes." 
Similarly, the courts have left their impact. A second factor to be 
mentioned is that the codes have greatly influenced one another so 

% CorBin, 6 Contracts § 1373 et ong. (1951). 


* Schumann-Heink v. Folsom, 328 Iil. 321, 159 N.E. 250 (1927 
a7 ohu City Pipe Line Co. v. Harding Glass Co., 283 U.S. 30. 356 (1931). 


* ScHLESINGER, ComPARATIVE Law Cases AND Marertats (1950), states 
at p. 242 that in 1928 more than 120 years after the promulgation of the French 
Code it was reported that of the original 2281 articles of the code, only 323 had 
been repealed or amended. A reform commission was appointed after World 
War II pong is working on a thorough revision of the code. The German Civil 
Code has been equally slow to change. 

“Compare the Frencu Civit Cope Ann. (Wright 1908), with the Frencu 
Crvit cope, Rev. Ep. (Cachard 1930). 
© ScHLESINGER, op. cit. supra note 39, p. 242 n.4. 
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that the civil law countries have been divided into ‘‘code families,”’ 
with the principal divisions headed by France and Germany particu- 
larly, and Switzerland.‘ Other countries have copied the code of a 
principal country in its entirety or taken what they feel are the best 
parts from all major codes. A third point is that civil law is not 
necessarily Roman law and the main importance of Roman law on 
the continent today has been its influence upon the thinking of con- 
tinental lawyers rather than upon the law.* 

Turning first to the French Civil Code, which is the oldest and 
least detailed of the principal codes,“ we find the following applicable 
provisions: 

Article 6. Laws relating to public order and morals cannot be 

derogated from by private agreement. 

Article 1108. For a contract to be valid it must comply with 

four conditions. There must be consent by the party bound; the 

person must be capable of contracting; the subject-matter of 
the contract must be certain; the ‘‘cause’’ of the contract must 
be lawful.‘ 

Article 1131. An obligation without cause, or with a wrongful 

or illicit cause can have no effect.*” 

Article 1133. A cause is illicit when it is prohibited by law, 

when it is contrary to good morals or to public order.** 


Looking at these articles of the Civil Code, it can be safely said that 
in general illegal or immoral contracts are invalid or at least will not 
be enforced. The law is not so clear when one asks if the same legal 
effect applies to contracts legal in themselves but which are used for 
an illegal or immoral purpose. There is just one hint that perhaps 
such a contract is included within the prohibition of Articles 1108 
and 1131. Taking the concept of ‘‘cause’’ as being broader than the 
English concept of ‘‘consideration’’ and ‘‘cause’’ as including the 
motives of the party, it might be argued that if a contract is legal in 
itself, but is used for an illegal purpose and both parties knew and 





“ SCHLESINGER, op. cit. supra note 39, p. 232. 

*3 GUTTERIDGE, Comparative Law 77 (2d ed. 1949). 

“ The present French Civil Code was enacted in 1808, the German Civil Code 
in 1896 and the Swiss Code in 1907. 

# Frencua Civit Cope Art. 6 ( Cachard Rev. Ed. 1930). 

“ Frencu Crvit Cope § 1108 (Wright 1908). “Cause” is an untranslatable 
word. It means more than —_ ye and is more like motive for entering the 
agreement, see note “e,” p. 203, Frencu Civit Cope Ann. (1908) supra. A 
translator’s note in VAN DER LINDEN, INSTITUTES OF THE Laws oF HOLLAND 
122 (1914), translated by Morice, (it concerns Dutch Roman Law in South 
Africa), indicates that there is a dispute as to what “cause” means. Some courts 
hold it means “consideration” in the English sense, while others have said that 
it is the reason for entering into a contract and may mean the benefit one receives 
from the contract or the motive, such as generosity or gratitude, which induces 
@ person to enter a promise. 

«7 Frencu Crvit Cope Art. 1131 (Cachard Rev. Ed. 1930). 

Jd. Art. 1133. 
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intended such use, the ‘‘cause’’ of the contract is illegal, thereby 
rendering the contract unenforceable. The decisions of the French 
courts in this area will be considered later. 

In the German Civil Code the following applicable articles are 
found: 


Article 138. A juristic act which is contra bonos mores is void.” 


Article 139. If part of a juristic act is void the whole juristic 
act is void, unless it is to be presumed that it would equally 
have been entered into if the void part had been omitted.* 


A special article applies to contracts which are contrary to a statutory 
prohibition." Notice the sweeping breadth of Article 138. A trans- 
lator’s note to that article states that whether or not an act is contra 
bonos mores (contrary to good morals) is to be determined by the 
court according to the ‘‘public opinion prevailing at the time.’’™ It 
is only a matter of speculation, in the absence of court decisions, 
whether contracts legal in themselves, but used for an illegal purpose 
are unenforceable. Article 138 is broad enough to allow a German 
court to come to the same result as in England or the United States. 
The Swiss Code of Obligations has the following provisions: 


Article 20. A contract the contents of which is impossible, illegal 
or immoral, is invalid. 

If the defect affects only some parts of the contract then only 
such parts are invalid, unless it appears that without the invalid 
part the contract would not have been made at all.* 

Article 66. What has been paid or delivered with the intention 
“ ame an illegal or immoral result, cannot be demanded 
ack. 


Of the three major codes examined, the Swiss Code comes the closest 
to specifically declaring that a contract cannot be enforced, the sub- 
ject matter of which is used for an illegal purpose. Article 66 prevents 
rescission of the contract and in doing so prevents parties involved in 
turpitude from appearing in court. Taking the spirit of the law as 
indicated by Articles 66 and 20 it can be concluded that the enforce- 
ment of a contract where the one party intended that the other party 
use the subject matter for an illegal or immoral end will not be al- 
lowed. 

The examination of the codes has not been very helpful beyond 
the formulation of general principles, similar to those general prin- 





49 German Crvit Cope § 138 (Hui Wang 1907). 
8¢ Td. § 139. 

% Td. §§ 307, 309 & 388. 

8 Td. p. 31, note ¢. 

 SCHLESINGER, op. cit. supra note 39, at 326-27. 
“ SCHLESINGER, op. cit. supra note 39, at 314. 
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ciples of the common law. Just as in the common law, the civil law 
countries have been equally inconsistent in the application of general 
code principles to specific cases. In France the courts in times past 
had applied the principles of Articles 1131 and 1133 of the Civil Code 
very rigorously so that the old French ‘jurisprudence constante’’™ 
went to the same extreme as the English in Langton v. Hughes,™ 
dismissing all actions brought upon a contract tainted with illegality 
or immorality, by applying the phrase, nemo auditur propriam tur- 
pitudinem allegans (let no one alleging his own turpitude be heard).®” 
A reason for such strictness in application was that the judges, highly 
conscious of their judicial “‘dignity,’’ simply refused to listen to any 
party who seemed the least bit tainted with illegality or immorality.” 
As a result such “‘jurisprudence’’ has been the center of a storm in 
France, with the legal writers on the one side and the more tradition- 
ally minded courts or “‘jurisprudence’’ on the other.** The principal 
point of criticism by the writers has been that by refusing an action 
on a contract tainted with illegality or immorality, the courts may 
be condoning unjust enrichment of the party who may be most at 
fault. One writer has said: 


. . . it is shocking that, [the court] allows one of the parties to 

enrich itself scandalously at the profit of the other. It does not 

seem right that operators of houses of prostitution, highly fa- 

vored by their clients, can refrain from paying their tradesmen, 

—— the tradesmen cannot claim that they have made the 
e, 6° 


A minority of writers support the strict attitude of the courts towards 
these contracts and counter with the argument that the parties to an 





% “Jurisprudence constante” is equivalent to some extent to the Anglo-Amer- 
ican concept of “precedent.” “Jurisprudence” by itself is another untranslatable 
term. At least there is no single equivalent English word. In French it has two 
meanings, one meaning is equal to the English notion of rc torn en however 
the more widely used meaning is “ ‘. . . the aggregate of the decisions rendered 
by the courts, from which one can extract general rules enabling him to foresee 
the solution of future similar disputes. Each decision determines only a particular 
case, but the repetition of similar decisions permits the conclusion that the courts 
recognize the existence of a rule governing the solution and will follow it in the 
future.’ ” See SCHLESINGER, op. cit. supra note 39, at 264-65 quoting Planiol- 
wy When a “jurisprudence’”’ becomes set or fixed over a period of time it is 

led “jurisprudence constante.” When a line of cases are plainly inconsistent 
there is a “jurisprudence mixte.” 

See note 3 supra. 

8? Cardahi, L’Exécution Des Conventions Immorales et Illicites, 3 Revue In- 
TERNATIONALE DE Droit Compar&, 385-6 (Paris, July-September 1951). 

58 Jd. at 385-6, 387-8. 

8° Ibid. The comments of legal writers, called in France “la doctrine,” have a 
much more important position in the formulation of the law and as authorities 
in the civil law than in the common law. 

* Cardahi, supra note 57, at 387 quoting Savatier. 
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illegal contract enter into it at their own risk and that they ought to 
know a court will not arbitrate the dispute.” 

Under pressure from attacks of legal writers and changing social 
attitudes, the French courts have found many exceptions to the 
traditional rule. A court is not likely to apply the rule so strictly if 
the contract is tainted with only illegality, i.e., a violation of a 
statute, and not immorality or a violation of conira bonos mores. The 
greatest leniency has been allowed in blackmarket cases, where many 
courts have found no immorality in the act of selling above a legal 
price. The violation is of an economic law or simpler rule of ‘‘public 
order’’® rather than a moral law. In fact, this attitude in some 
courts has gone so far that an indemnity has been allowed the black 
marketeer for loss of use of goods, when the economic control ad- 
ministrators stepped in, rescinded the black market sale, and restored 
the goods to the seller. This rather surprising and extreme position 
was later reversed by the French equivalent of our Supreme Court,™ 
on the ground that such a claim for loss of enjoyment of goods was 
founded upon an illegal contract which was void. An explanation for 
the lower court’s holding, which occurred in 1947, may be found in 
the fact that France suffered from a severe economic crisis following 
the Second World War and that the moral climate was affected as 
well.® 

However the French Courts have applied the nemo auditur rule in 
all its traditional rigor to contracts which aided or supplied the 
German armies. The Paris Appellate Court has applied the nemo 
auditur rule where one of the parties to the contract was a collaborator 
whose establishment supplied material to the Germans during the 
war. This position is the same as the American rule in Hanauer v. 
Doane,” where the Supreme Court followed the strict English rule in 
contracts involving goods sold to the enemy. 

If a contract sought to be enforced in court is tainted with im- 
morality, particularly contracts concerning houses of prostitution, 

* Cardahi, supra note 57, at 386-7 quoting Savatier. 

“Ordre public” or “Public order” is a continental concept similar to the 
on "Ye nn ublic policy, but it is not so broad as the latter. “Public order” 

ound pear ed a in France, while in Germany the concept boni mores or 
Guile Sitten includes both the French bonnes moeurs and “public order.” 

* Cardahi, supra note 57, at 388-9. 

« Ibid. The highest court in France, which is a court of review and not appeal, 
is the Cour de Cassation. 

* It is the writer’s experience in France in 1947 that the free or “grey” market 
in currency exchange was widely condoned. While the French government main- 
tained an official rate of exchange, the free market flourished to such an extent 
that banks were practically the only institutions exchangin ng at the government 
rate. Needless to say, the situation has since reversed itse 


® Cardahi, supra note 57, at 389. 
*? See note 24 supra. 
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concubinage and adultery, the French courts have been much more 
ready to apply the nemo auditur rule and declare the contracts un- 
enforceable.** But even in these cases the courts have made a few 
exceptions. If one of the parties is completely innocent an action will 
be allowed.®® If the action is founded solely upon property law and 
not upon the immoral contract, an action will be allowed.” The latter 
exception has resulted in some rather inconsistent cases. A landlord 
of a house of prostitution cannot maintain an action for higher rent 
upon a contract, but he can maintain an action to evict the tenant, 
because once the contract is void, the tenant has no right to remain 
and the landlord’s eviction is based upon property law so that it is 
not tainted with immorality. Thus a landlord can use the threat of 
eviction as a means of gaining higher rent. The lower courts of appeal 
have even allowed the landlord to maintain action for damages where 
the premises were not vacated in good condition. The French Su- 
preme Court, however, has refused to go this far, holding that such an 
action for damages is tainted with immorality.”! Generally it may be 
said that the Civil Chamber of the Supreme Court has enforced the 
rule against immoral and illegal contracts more strictly than the 
lower courts.”? 

In a decision which reversed its former “jurisprudence’’ and stirred 
considerable comment, the Criminal Chamber of the French Supreme 
Court allowed a prostitute, as a civil party in a criminal offense in- 
volving her pander, to recover from the pander the profits of prostitu- 
tion which she had given him.” This decision was followed by others 
in which plaintiffs were allowed to recover indemnifications in civil 
actions brought against persons charged with criminal offenses. The 
rule, nemo auditur, and Article 1131 of the French Civil Code were 
held not to apply to such actions when the bases of the action arose 
from the criminal offense and the nature of the action is more cne of 
restitution than an enforcement of a contract. This “jurisprudence’’ 
of the Criminal Chamber has been criticized as inconsistent with 
that of the Civil Chamber, but the Criminal Chamber has main- 


68 Cardahi, supra note 57, at 389-90. 

9 Jd. at 390-91. 

7 Thid. 

Ibid. The court system in France is quite different than that in the United 
States. Judgments of the French Supreme Court carry less weight because of 
the absence of Stare Decisis. Therefore, it becomes necessary to examine the 
Rem ayy of the lower ae my courts, This may explain in part why such 
a conflict in holdings exists in this area. However, at least one appellate court 
has followed the Supreme Court, See Cardahi, supra note 57, p. 391 n.4, a case 
from la Cour d’Appel de Montpellier, October 18, 1949. 

7 The French Supreme Court, or Cour de Cassation, was divided in 1947 into 
two chambers, the Civil Chamber and the Criminal Chamber. 


% Cardahi, supra note 57, at 391-2, 
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tained that the difference is because the civil action has its source in 
the criminal law and not contract law.” 

It will be remembered that the German Civil Code says simply 
that any jural act which is contra bonos mores is void.”* This is an 
example of the “blank norm’’ which is widely used in civil codes, 
such norms having been construed as allowing the courts to develop 
their own decisional law which in many ways is like a “common law.’’”* 
The French Civil Code Articles 1131 and 1133 supra are likewise ex- 
amples of ‘‘blank norms.’’ The nemo auditur rule is a concept de- 
veloped by the French courts from Articles 1131 and 1133 and is thus 
an example of the application of bonos mores in French law, but it is 
in Germany that we see the “blank norm,’’ bont mores, given widest 
scope. The expression conira bonos mores is not defined in any code. 
It is not confined to sexual morality, nor can boni mores be translated 
“‘morality’’ for it is broader than that. It includes something of the 
American concept of public policy”? and is recognized as changing 
with the shifting moral climate. It has been defined as applying to 
“‘such classes of acts as could not be enforced by the Courts without 
giving offence to public feeling,’’’* or as “‘ ‘contravening the sense 
of decency of every person who possesses understanding for what is 
just and equitable.’ ’’?* The standard to be used is not the standard 
of a small select group which may be particularly strict or lax, but of 
the average man.* 

Contracts or jural acts which have been held consistently and un- 
changingly invalid as being contra bonos mores in Germany include the 
waiving of right of custody or cohabitation under family law, any 
permanent restraint imposed on marriage, any permanent restraint 
upon a person’s capacity to dispose of his property, any act which 
unduly hampers a person’s earning capacity, and any contract 
promoting sexual immorality such as the letting of a house of prosti- 
tution.™ Contracts in restraint of trade are likewise held to be conira 
bonos mores.® 

On the point of whether knowledge of the intent of the other party 
to put the contract to an illegal use, the German law has not taken 





™ Cardahi, supra note 57, at 392-3. 

% German Crvit Cope 138 (Hui Wang 1907). 

% SCHLESINGER, op. cit. supra note 39, at 279. 

771 Manuva or German Law 103 (Foreign Office, G.B. 1950); see also, 
Scuuster, THe Principtes or GERMAN CiviL Law 99, 101 (1907). 

78 ScuusterR, THE PrincipLes oF GERMAN Civit Law 99 (1907). 

7 MANUAL oF GERMAN Law, supra note 77, at 103, an extract from a Reichs- 
gericht case. 

8° Jd. at 103. 

81 SCHUSTER, op. cit. supra note 78, p. 101. 

8? MANUAL OF GERMAN Law, supra note 77, at 103; also ScHLESINGER, op. cit. 
supra note 39, at 279. 
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the extreme stand of the English law, but is closer to the American 
rule. Where a jeweller sold ornaments to a prostitute, knowing for 
what she intended to use the ornaments, the transaction was held 
to be not contra bonos mores.* 

An example of the great breadth of the “‘blank norm,’’ contra bonos 
mores, is found in a German case where a defendant operator of a 
hotel, because the depression in 1931 had placed him in a financial 
crisis, went to the plaintiff attorney to have him seek a reduction of 
the rent. The plaintiff obtained the reduction and then sought to 
enforce a contingent fee contract under which he was to receive 10% 
of the reduction in rent, in addition to the statutory fees allowed at- 
torneys. The Reichsgericht, which is the German Supreme Court, 
held the contingent fee contract invalid as being contra bonos mores 
under Article 138 of the Civil Code.* In another case where a de- 
fendant shipper negligently lost the goods of the plaintiff, the de- 
fendant could not claim as a defense a clause in the shipping contract 
which limited the defendant’s liability for such loss. That part of the 
contract was held contra bonos mores under Article 138 of the German 
Civil Code. The clause was the same used by all the shippers in that 
area of Germany and while such a clause would have been valid if it 
had been used by the defendant shipper alone, use by all the shippers 
constituted a monopolistic act in restraint of trade. 

In Switzerland an immoral or illegal contract does not give rise to 
a claim in the courts and such contracts are said to be “‘ ‘not worthy 
of protection.’ ’’*? The Swiss courts have been given broad powers 
in this area and they generally seemed to have applied the bont mores 
norm strictly, with marriage brokerage commissions, gambling 
claims, contracts for the operation of or work relating to houses of 
prostitution, and contingent fee contracts for attorneys, having been 
held invalid.** Where a defendant employed the plaintiff attorney on 
a contingent fee based upon a percentage of the sale price for property 





* SCHUSTER, op. cit. supra note 78, at 102 n. 2, citing Seuffert’s Archives, 49 
Nr. 238. “— the wy in facts to Pearce v. Brooks, supra note 5. 

4G, v. 142 R. G. Z. 70 (3d Civil Div., Reichsgericht, October 20, 1933), 
reported in havnt op. cit. supra note 39, at 307. 

% Continental professional ethics forbid contingent fee contracts. Attorneys 
are held to a strict statutory fee schedule. There is evidence that in Germany 

stwar conditions led to a relaxation of the strict rule, but this has not been 

ollowed in other civil law countries, especially Switzerland. See ScHLESINGER, 
ep. cit. supra note 39, at 317. 

% G. v. ST., 103 R. G. Z. 82 (1st Civil Div., Reichsgericht, October 26, 1921), 
reported in SCHLESINGER, op. ~ supra note 39, at 317; see also, Suedd. Transp. 
Vers. A. G. v. W., 106 R. G. Z. 386 (1st Civil Div., ichsgericht, March 21, 
1923), reported in Beebe ‘op. cit. supra note 39, at 319; Oberlandesgericht 
Frankfurt, *y Neue Juristische Wochenschrift 907 (June 17, 1949), ScHLESINGER, 
at 319, n. 

87 Caniahi, supra note 57, at 395, quoting Theo Guhl. 

88 Td. at 395-6. 
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which the attorney was to sell, and the attorney, in an attempt to 
evade the prohibition against attorney contingent fee contracts, called 
the contract a ‘“‘brokerage commission,’’ the court held the contract 
to be contra bonos mores.** Nevertheless, the court allowed the de- 
fendant to recover a partial payment made to the attorney on the 
ground that the defendant had paid under an innocent mistake of 
law and that the attorney, standing in a superior position to his 
client, was the guilty party. 

Austria, Portugal and Spain provide in their codes that illegal and 
immoral contracts are unenforceable; moreover, these countries have 
the added feature that the thing litigated under such contracts is to 
be confiscated.*® The Soviet Union in its code specifies that in ‘‘ ‘case 
of the nullification of a contract because of illegality, each of the 
parties can only demand the recovery of that which they furnished 
and the remainder is taken by the state.’ ’’®' The confiscation of the 
subject matter of an illegal or immoral contract seems to be equitable 
where both parties have participated in the illegality. Under such a 
rule neither party is unjustly enriched at the expense of the other 
where both are involved in or intended the illegality. 

One salient point in the examination of the enforcement of illegal 
and immoral contracts by the civil law countries is the extremely 
broad and vital role played by the concept boni mores. Unless a con- 
tract is in violation of a statute or special code article, the main 
ground for voiding contracts is that it is contra bonos mores. The 
tremendous legal breadth of boni mores is even more noticable when 
it is realized that the concept is not limited to contracts. In Germany, 
for example, it has been applied to intentional torts, unfair competi- 
tion in business, invasion of privacy and abuse of rights, under 
Article 826 of the Civil Code which provides: 


A person who wilfully causes damage to another in a manner 
contra bonos mores is bound to compensate the other for the 
damage. 





** Haass v. Wyler, 41 B. G. E. 2d 474 (1st Civil Div., Swiss Fed. Ct. July 3, 
1915), reported in SCHLESINGER, op. cit. supra note 39, p. 313. 

% Cardahi, supra note 57, at 394. Austria, Art. 1174; Portugal Art. 692; Spain, 
Art. 1305. 

% Jd. at 394, Art. 147 Soviet Code. 

* In France and some other countries the concept “‘public order” is also used. 
See note 62 supra. 

% German Civit Cope § 826 (Hui Wang 1907). The concept of boni mores 
is not always stated in Latin and it has received a variety of translations. For 
instance, Article 6 of the French Civil Code, ‘les bonnes moeurs” has been 
translated, “good manners,” “morality” and “good morals,” the latter being 
more accurate. Compare, Frencn Civiz Cope §6 (Wright 1908), 21 Com- 
MERCIAL Law OF THE WoRLD 265 (1912), and the Frencu , al Conve § 6 (Rev. 
Ed. Cachard 1930). 
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Boni mores is no stranger in the United States, but it has not been 
given the breadth of interpretation as on the continent, and it is 
doubtful if it is actually the same concept.™ In an early case the 
Supreme Court, after stating the general common law rule towards 
immoral and illegal contracts mentions that the common law ‘‘pro- 
hibits every thing which is unjust or contra bonos mores.’’® In one of 
the few attempts to define the term, a federal court admitted its 
abstractness, but spoke of it as: 

. conduct . . . of such character as to offend the average con- 
science, as involving injustice according to commonly accepted 
standards 


However the language in the opinion seemed to indicate that the 
court considered it as meaning strict immorality in contrast to the 
much broader European concept which would include contracts in 
restraint of trade and contingent fee contracts. 

A rather surprising and apparently isolated line of cases using the 
precept of contra bonos mores is found in California. The three cases 
in which this term has been employed all involve separation or 
divorce agreements which were asked to be set aside by the court 
because they were contra bonos mores or contrary to public policy.” 
In each case it was held that there was insufficient evidence to hold 
the agreements void. The two surprising aspects about these cases 
are that they are very recent (1934 and 1941) so that it cannot be 
said that contra bonos mores is an archaic Latin term; secondly, no 
authority is given in these cases for the use of the term other than a 
citation to the first of the three cases. Yet the court uses the term 
many times in the opinions without definition or apparent difficulty. 
In the first of the three cases contra bonos mores is used synonymously 
with public policy, but in the last case the court seemed to use 
contra bonos mores as a term which existed by itself.** Thus California 
at least has recently recognized this term and as these three cases 
indicate the concept seems to have grown so that it stands apart from 
public policy. 

Wisconsin has at least one case using contra bonos mores. In Wight 





% One of the earliest examples of its use is in Smith v. Union Bank of George- 
town, 5 Pet. 518 (U.S. 1831), where the court states at p. 527, “Contracts contra 
bonos mores, or against the policy or laws of the State, ‘will not be enforced in 
the courts of that State, though lawful in the State in which they are entered 
into.” 

% Harris v. Runnels, 12 How. 79, 83 (U.S. 1851). 

%* Kardo Co. v. Adams, 231 Fed. 950, 969 (6th Cir. 1916). 

*7 Ettlinger v. Eitlinger, 46 Cal. App.2d 628, 116 P.2d 482 (1941); Queen v. 
Queen, 44 Cal. App.2d 475, 112 P24 F785 (1941); Cookinham v. Coo inham, 
219 Cal. 723, 28 bd 1045 (19 34). 

*§ Cookinham v. Cookinham, supra note 97. 

* Ettlinger v. Ettlinger, supra note 97. 
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v. Rindskoff an attorney sought enforcement of a retainer contract, 
but it was held not enforceable and void as against public morality 
and policy.’ The contract in this case was said to be contra bonos 
mores, and the term was used as the equivalent of morality. No dis- 
tinction was drawn between morality and public policy in this case, 
the court voiding the contract on both grounds.’ The phrase is 
occasionally found elsewhere in cases, encyclopedias, law dictionaries 
and commentaries.’** The phrase generally is used as a synonym for 
“against good morals.’’ It sometimes means sexual immorality though 
it is broader than that and perhaps is nearer a sociologist’s concept 
of “mores of the community.’’!* Whatever the nature of boni mores 
and sound morality—the two should be used together in the United 
States—the concept is vague, narrow in meaning and not widely 
used, all this in strong contrast with its European counterpart. 


CONCLUSIONS 


Starting with two contrasting attitudes and approaches to law, 
the civil and common law countries have reached surprisingly close 
results in the area of illegal contracts. First, all contracts are void 
which are contrary to a judge’s concept of what the community be- 
lieves is morally wrong or what he believes is contrary to principles 
which are necessary to maintain and protect community life, or what 
the community itself has expressly declared is wrong. Secondly, in 
applying such broad principles of law in a very touchy, indefinite and 
shifting area of human relations, the courts have run into trouble in 
attempts to formulate rules of application consistent with rules of 
neighboring jurisdictions. There are two reasons why the same general 
rules and basic problems of application exist in this area of contracts, 
between the common and European civil law countries. In the first 
place, the common and European civil law countries are part of the 
same fundamental society—Western Society. In the second place, 
this area of law deals with relations between individuals with reference 
to moral standards, which are generally the same from country to 
country in the same society and which change slowly compared with 
political ideas and institutions. 

In spite of these vast similarities, different techniques or approaches 
may be developed in one country which could be beneficially used 





100 43 Wis. 344 (1877). 


10 Jd, at 348, 361. 
102 Dougherty v. American McKenna Process Co., 255 Ill. 369, 99 N.E. 619 


(1912); Cardwell v. Kelly, 95 Va. 570, 28 S.E. 953 (1898); 13 C. J. § 210 (1917); 
17 C. J. 8. 287 (1939); Cyctopepic Law DIcTioNaRY (3d ed. 1940); Biack’s 
Law Dictionary (3d ed., 1933); Corsin, 6 Contracts § 1374 at 446 (1951). 


103 CoRBIN, op. cit. supra note 102, at 446. 
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by another. In this study two possible techniques and approaches 
have been found. First, the rule in Austria, Portugal, Spain and the 
Soviet Union that property involved in an illegal or immoral contract 
be seized in whole or in part by the state is not without merit. If the 
subject matter of the contract is unlawful or immoral, neither party 
should be allowed to keep the illegal articles. This rule has seen some 
application in the United States, where the government confiscates 
contraband liquor or weapons. In cases involving a suit upon an 
illegal contract the court is in something of a dilemma. By enforcing 
a contract the court aids the illegal purpose. In refusing to enforce 
the contract one party may be unjustly enriched. This is where the 
confiscation rule comes to the aid of the court. Take for instance, a 
case where the goods are not unlawful in themselves, but may be 
used for an illegal purpose, such as casks sold to a notorious moon- 
shiner. If the seller participates in the illegal purpose so that the 
contract itself is void, and the rule of confiscation is applied, the 
seller will have lost both his casks and his money, while the moon- 
shiner, if he had paid nothing on the contract, loses nothing. But at 
least the court has prevented the moonshiner from unjustly retaining 
and benefiting from the casks. The confiscation rule operates more 
equitably where each party has received some benefit from the con- 
tract and the state by confiscation prevents unjust enrichment on 
the remainder. 

Second, would it be worthwhile to try to introduce the “blank 
norm,’’ bont mores, in some phases of legislation? Such an introduction 
would have to be carefully made, for if it is applied indiscriminately, 
the statute using it might be found vague under the Cohen Grocery 
case.! Nevertheless we have already to a degree broad statutes 
similar to the European “blank norms,”’ e.g., the Sherman Anti-Trust 
Act and statutes granting commissions power to write supplemental 
regulations. While revitalizing the concept of good morals or boni 
mores in the United States would serve the purpose of directing 
courts’ thinking to a higher moral plane, the American courts have 
already developed fundamental common law principles which have 
worked as well in this area of contracts as in the civil law systems. At 
least the confusion is no greater in the common law than in the civil 
law. In view of this, the legislative use of a “‘blank norm’’ such as 
bont mores should be merely borne in mind until it is demonstrated 
that there is a need for greater flexibility and discretionary power in 
our judiciary. 

Tuomas H. BARLAND 





1% United States v. Cohen Grocery Co., 255 U.S. 81 (1921). 
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TAXATION—CHARITABLE TRUSTS—RULING ON VALID- 
ITY OF CLIFFORD REGULATIONS. In Commissioner v. Clark 
the controversial Clifford Regulations came before the scrutiny of the 
court. In this case the court faced the ticklish problem of taxing a 
short term charitable trust. In 1941 Mrs. Clark executed an irrev- 
ocable deed of trust for five years, the corpus consisting of shares of 
stock. The beneficiary was a charity which was also the trustee. The 
father of the grantor was an organizer and principal contributor. 
Three of the directors were relatives of the grantor. The trustee was 
to have full control, and the grantor had no power over distribution. 
The income was to go to the beneficiary, and at the termination of the 
trust, the corpus was to return to the grantor. The trust was extended 
in 1942 another five years, making a total of ten, if figured from 1941, 
nine if figured from 1942. 

The Commissioner assessed deficiencies in the grantor’s income 
tax for 1944-1946, but then stipulated that there was no deficiency 
for 1944 and 1945, the case involving only 1946. 

The Tax Court, with three judges dissenting, ruled the income was 
not taxable to the grantor.*? The Seventh Circuit sustained the ruling 


on these grounds: 


1. This was a ten year trust.’ 

2. The Regulations‘ are void because they are arbitrary, unrea- 
sonable and retroactive.® 

3. The Regulations set up a conclusive presumption on a fact 
issue and are unconstitutional. 


The court’s view is indicated by its statement that, “The result is so 
unreasonable and unfair as to be shocking. The regulation is in con- 
flict with § 22(a) and with all adjudicated cases. We think it is void.’’* 


1 202 F.2d 94 (7th Cir. 1953). The companion case of Commissioner v. Ruther- 
ford involved the same facts and a sister of the respondent in the Clark case. 

2 Clark v. Commissioner, 17 T.C. 1357 (1952). 

* The court said it thought it was a ten year trust, but gave no reason, main- 
taining none was necessary because of the invalidity of the ten — regulation. 

‘The lation which the commissioner relied upon was U.S. Treas. Reg. 111, 
§ 29.22(a)—21(c)(1) (1947) which reads: 

(c) Reversionary interest after a relatively short term.—Income of a trust is 
taxable to the grantor where the grantor has a reversionary interest in 
the corpus or the income therefrom which will or may reasonably be 
expected to take effect in possession or enjoyment— 

(1) within 10 years commencing with the date of the transfer, or 
This regulation and the various divisions under § 29.22(a)—21 are commonly 
known as the Clifford Regulations and will be referred to as such throughout 
this article. 

§ The court does not go into the fact that the regulations allowed the trust to 
be modified to comply with the ten year rule. The respondent stressed the fact 
that that would mean, if extended in 1946 to ten years, the trust would be for a 
total of fifteen years, which would have worked a great hardship on the respon- 
dent. Brief for Respondent, pp. 12, 13. 

* 202 F.2d 94, 99 (7th Cir. 1953). 
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The regulations in question were based on the famous Clifford 
case,’ which led to the Clifford Doctrine. 


Clifford Doctrine 

The Clifford case involved a trust created by the husband with 
his wife as beneficiary. The trust was to run for five years or until 
the death of the grantor or beneficiary prior thereto. The trustee 
was the grantor who held the income for the sole benefit of the 
beneficiary. The grantor had absolute control over the trust corpus, 
and on the termination of the trust the corpus was to revert back to 
the grantor. The United States Supreme Court held the income was 
taxable to the grantor since he was substantially still the owner. 
The Court recognized the realities of the situation—that the husband 
still owned the money and the purpose of the trust device was to 
reduce the husband’s taxable income so as to avoid the high surtaxes. 
From 1940 to 1946 over 150 cases interpreted the Clifford rule.* The 
results were inconsistent, depending upon which element of the 
Clifford holding was deemed controlling. This mass of litigation and 
lack of certainty led the Commissioner to promulgate the Clifford 
Regulations in 1945 to go into effect in 1946.° The important point 
for the purpose of this note is that Section 29.22(a)-21 made the 
income of any trust with a reversion in the grantor for less than 
ten years taxable to the grantor. Other provisions set up degree of 
administrative control and power of disposal as bases for taxing the 
grantor. What the regulations provided was that if the trust has 
any of the elements mentioned in the Clifford case, the income will 
be taxed to the grantor while the Clifford case was based on the 
combination of the factors present.!° 

One circuit having declared the Clifford Regulations, or at least 
the ten year rule, void, this note will examine the cases where the Com- 
missioner tried to tax the grantor of a charitable" trust in order to see: 

1. if the regulations are contrary to case law, 

2. what the law will be without the regulations, or at least the 

ten year rule, and 
3. what are the problems in this area. 


? Helvering v. Clifford, 309 U.S. 331 (1940). 

8 cases discussed infra, page 166 et. seq 

* On Dec. 29, 1945, T.D. 5488, 1946-1 Cum “Buty. 19 was approved. The regula- 
tions were amended by T.D. 5567, 1947-2 Cum. Bu... 9, approved June 30, 1947. 

10 The Court said: 

. the short duration of the trust, the fact that the wife was the beneficiary, 

and the retention of control over the corpus by respondent all lead irresistibly 

; $e ee that respondent continued to be the owner for purposes of 
Helvering v. Clifford, 309 U.S. 331, 335 ere The Court also stressed “The 
bundle of rights which he retained. .’. .” Id. at 337. 

™ The term “charitable,” for the purposes of. the note, is taken to include trusts 
where the beneficiary is a religious or educational institution as well as a charity. 
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Case LAw ON THE TAXATION OF CHARITABLE TRUSTS!” 


In Helvering v. Achelis the trust was for about five and one-half 
years which was later extended to seven and one-half years. The 
trustees were two independent individuals, and the beneficiary was 
an educational institution. The court said that since the Commis- 
sioner had tried the case in the lower court relying on Section 166, 
he had waived his right to try it under Section 22(a). But in a dictum 
the court stated that the Clifford case depended on the fact that the 
“nexus of powers reserved by the settlor so nearly approached full 
dominion as to be its equivalent.’’* The facts are very similar to the 
Clark case. This court, apparently, would not have taxed Mrs. Clark. 

Shortly after this case, the same court ruled again for the grantor. 
This case, Commissioner v. Chamberlain, involved a trust for four 
years or less where the beneficiary was a university. The grantor 
was one of the two trustees, the trustees having broad powers over 
the corpus. Yet the court, in spite of the control, the short term and 
the grantor being a trustee, held the income was not taxable to the 
grantor because this was not a family transaction. The other trustee 
was a professor at the university. The court held that the other 
trustee must be treated as having a substantially adverse interest to 
that of the grantor. Yet if either trustee ceased to act in that capacity, 
the other could name his successor, or if this power were not exercised, 
there would be no successor. Adverse interest can be hazy and un- 
clear. It might be possible for the grantor to actually control the 
trust, depending on his relationship with this co-trustee. The court 
cited the Achelis case as authority, but did not mention it was 
decided on different grounds. 

The same court veered somewhat in Commissioner v. Lamont'* 
a year later. Here the trust was for one year which was extended 
from year to year. The corpus was to return to the grantor. A per- 
sonal friend of the grantor was trustee. The beneficiaries were char - 
ities and individuals, three of whom were first cousins of the grantor, 





12 This discussion of cases is limited to those where a beneficiary of the trust 
was a charity in order to make valid comparisons with the Clark case. For more 
extended discussions of all ty of cases under the Clifford Doctrine see, 6 
Mertens, Law or Feperat Income TaxaTIon § 37.17(b) (1949); Pavenstedt, 
The Treasury Legislates: The Distortion of the Clifford Rule, 2 Tax L. Rev. 7 
(1946); Eisensteir, The Clifford Regulations and the Heavenly City of Legislative 

ntention, 2 Tax L. Rev. 327 (1947); Lynch, The Treasury oy 8 the Clifford 
Case, 15 Forp L. Rev. 161 (1946); Magill, What Shall be Done With the Clifford 
Case? 45 Cou. L. Rev. 110 (1945). For a complete list of articles en the Clifford 
case see 6 Mertens, Law or Feperat Income Taxation § 37.17(b), n.55 (1949). 


13 112 F.2d 929 (2d Cir. 1940). 
4 Td. at 929, 930. 

% 121 F.2d 765 (2d Cir. 1941). 
127 F.2d 875 (2d Cir. 1942). 
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though not members of her household. Admittedly, the purpose was 
to minimize the gross income of the grantor and also to enable her 
to go over the deduction limit for contributions to charity. The 
trustee had most of the power, the grantor merely reserving the 
right to substitute securities of equal value. While the trustee did not 
have to consult the grantor with regard to distributions, he usually 
did according to her wishes. The Tax Court had held that the ab- 
sence of a family relationship was controlling in ruling for the gran- 
tor.!?7 However, the circuit court reversed this. They distinguished 
the Achelis and Chamberlain cases because the trust in the instant 
case was for only a year and because of the differences in the trust 
provisions. The court stressed that she actually controlled the trust 
distributions even though she lacked the legal power. However, the 
holding was really based on the Supreme Court decisions in the as- 
signment of income cases,'* especially pointing to a dictum in Har- 
rison v. Schaffner, the court quoting it to declare that in the instant 
case, “‘ ‘a gift of income in a specified amount by the creation of a 
trust for a year’ would have been equally ineffectual in avoiding 
the tax.’’® It seems that the purpose, that of avoiding taxes, may 
have been a factor in this reversal of form. The court wanted to tax 
the grantor because of the short term, control over distribution and 
the purpose; and they had to draw by analogy from the assignment 
of income cases. Also the court did this to avoid what it considered 
would have been a controlling point in the Lamont case—the fact 
that this was not a family transaction and the assignment of income 
cases did not require one. This case shows the problems of the term 
of the trust, its purpose, and control over distribution—none of 
which are resolved with any degree of certainty. 

U.S. v. Anderson® involved a trust for five and one-half years, the 
income to go to charity. The control was vested in a bank as trustee, 

17 43 B.T.A. 61 (1943). 

18 This note does not purport to cover this facet of the problem, except where a 
discussion of it is necessary to one of the cases being analyzed. The Commissioner 
in his brief in the Clark case did stress these cases as bearing on the general issue. 
Brief of Petitioner, p. 20-22. The leading cases on assignability of income are 
Helvering v. Stuart, 317 U.S. 154 (1942); Harrison v. Schaffner, 312 U.S. 579 
(1941); Helvering v. Horst, 311 U.S. 112 (1940); Blair v. Commissioner, 300 U.S. 
5 (1937); Lucas v. Earl, 281 U.S. 111 (1930). This line of cases seems to hold that 
if there is not economic gain on the part of the grantor, which seems to include 
paying only his legal obligations, the income is not taxed to the grantor unless 
the tor retains sufficient control over the source so that it might be said 
that he is still the owner. 

A dictum in Harrison v. Schaffner, 312 U.S. 579 (1941) is often cited as bear- 
ing on the issue. It stated, “Income which the donor gives away through the 
medium of a short term trust created for the benefit of the donee is nevertheless 
income taxable to the donor.” Jd. at 583. 

19 Commissioner v. Lamont, 127 F.2d 875, 876 (2d Cir. 1942), citing Harrison 


v. Schaffner, 312 U.S. 579, 583 (1941). 
% 132 F.2d 98 (6th Cir. 1942). 
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but the grantor could substitute another trustee including himself. 
The trustee had to get the consent of the grantor to sell property, 
and the grantor retained the power to voting rights in the stock and 
could order the trustee to vote proxies that the grantor might direct. 
In taxing the grantor the court based its holding on the Clifford case 
and Helvering v. Horst, an assignment of income case. The court 
said in the Anderson case that this was no trust at all but merely an 
agency because of the lack of the usual discretionary powers in the 
trustee. Therefore, it was an assignment of income and no family 
relationship needed to be found. Again the court used the assignment 
of income cases to avoid the need of showing a family relationship. 

Also in the Anderson case the court said that, relying upon the 
Horst case, there was enough satisfaction in giving the money away 
to tax the grantor. Yet a month before the Anderson case, in Helver- 
ing v. Stuart the Supreme Court had said that was not enough, that 
non-material satisfaction was insufficient to tax the grantor.” If the 
court had had to face the Stuart case and had to hold that non-ma- 
terial satisfaction was not enough in the assignment of income cases, 
would they have held that a trust existed but that there was so much 
control in the hands of the grantor, coupled with the short term of 
the trust, so as to tax the grantor under the Clifford case in spite 
of the absence of a family relationship? 

Helvering v. Bok*® was a case relied upon by Mrs. Clark.** This 
involved a trust for three years created in 1932 which was extended 
in 1934 to run to 1938. In 1937 it was extended to the death of the 
grantor. The beneficiaries were a charity and certain individuals that 
the grantor was not obligated to support. There were three trustees, 
two being adult sons of the grantor. The control of the trust was 
vested mainly in the trustees. The court held for the grantor, dis- 
tinguishing the Lamont case by saying that there the grantor retained 
control and the grantor actually had the power of disposition. 

The element of control is interesting in this case. In the Anderson 





™ 311 U.S. 112 (1940). Here the father assigned income coupons from bonds 
he owned to his son. The Court taxed the father for the interest income because 
he retained control over the source and merely diverted payment from himself 
to another. 

2 Helvering v. Stuart, 317 U.S. 154 (1942). 

3 132 F.2d 365 (3d Cir. 1942). 

* A statement in the Bok case relied upon by the respondents in the Clark 
case was: 

The case for the Commissioner . . . really comes down to the contention 
that the income of every short term trust shall be taxed to the settlor of trust. 
To hold the income of this trust taxable to the settlor under the circumstances 
pane would go far beyond Helvering v. Clifford . . . and the cases which 

ve followed it. In the absence of legislation making such an extension we 
are not justified in going that far. 

Helvering v. Bok, 132 F.2d 365,367 (3d Cir. 1942). 
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case the control retained by the grantor was set out clearly in the 
trust agreement while no such express statement was made in the 
Bok case. Yet in the latter, two of trustees were sons of the grantor. 
Depending on the degree of control the mother in the Bok case had 
over her sons, in reality the control in the two cases may have been 
very similar. In the Bok case the Commissioner stressed no adverse 
interest. However, the court said that the Tax Court found that the 
grantor had no control, and that, ‘‘Nor can we assume the settlor 
did in fact exercise control nor had it within her power to do so with- 
out a scintilla of evidence upon which to base the assumption.’’* 
The regulations may have had as one goal to avoid the pitfall im- 
plicit here—that of proving no substantial interest when the trustees 
were in the family of the grantor. The length of the term is one factor 
that is certain of proof although, as in the Clark case, injustice may 
result from its use. 

U.S. v. Pierce’ involved a trust for just over nine years. The hus- 
band was the trustee and his wife was the grantor. If the trustee 
resigned, the grantor could be trustee or name someone else. The 
income was to go to charity. The grantor retained the power to con- 
sent to investments and to carry out the charitable purpose for which 
the trust was created—powers which she never exercised. The trustee- 
husband was a minister. The court held it was not taxable to the 
grantor because she received no economic benefit from the trust and 
she had no control over the trust. After mentioning that this was 
no family transaction, the court stated: 

The term of the trust was not so short, taken alone or in con- 
nection with other circumstances in the case, as to compel the 
inference that the settlor had not parted with the beneficial 
ownership of the trust principal.** 


Again, adverse interest was an issue as well as purpose. As for the 
former, the majority stated: 


From this fact [husband’s wide experience in religious, educa- 
tional and charitable institutions] the reasonable inference is that 
the trustee was appointed because of his ability to administer 
the trust in accordance with its purpose... .** 


%* Helvering v. Bok, 132 F.2d 365,367 (3d Cir. 1942). 
* In the Respondent’s Brief, p. 36, it is stated: 

The question really presented . . . is whether Respondents, who were so 
interested in the success of a charitable foundation that they were ——. 
by means which on the basis of all applicable judicial decisions was and sti 
is proper, irrevocably to transfer to the Foundation for a period of ten years 
assets which produced income to the Foundation many times greater than 
their income, shall be taxed personally on the income received by the charity, 
which tax alone will equal or exceed their income for the years in question. 
37 137 F.2d 428 (8th Cir. 1943). 

%8 Td. at 432. 
99 Thid. 
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The dissenting judge took a rather dim view of this “reasonable 
inference.’’*® 

As for purpose, the majority held that it made no difference, while 
the dissent stressed the fact that they gave the same amount of 
money, which was over the limit that could be deducted as charitable 
contributions, to the charity after the trust was created as they did 
before; and that the trust device enabled them to exceed the then 
15% ceiling on deductions for charitable contributions.” 

Carman v. U.S.* involved a trust measured by the grantor’s life 
and the life of his wife. A trust company was trustee, and the grantor 
had no control except over distributions, which could never be to 
him or his wife. The beneficiaries were individuals not living with nor 
in the immediate family of the grantor. Any surplus income remain- 
ing at the end of each year was to be paid to a church and at the 
termination the principal was to go to charity. The court held it did 
not fall within the Clifford case because it was not a family trans- 
action, nor within the assignment of income cases because the grantor 
received no économic benefit. The case illustrates another problem, 
that of control over distribution. The dissenting judge asserted that 
such a power made him the owner. The dissent stated: 


It did not give him merely the satisfaction of having made a gen- 
erous provision in the past, permanently or for a fixed time. It 
left with him the current satisfaction and the future satisfaction 
4 making gifts when and as he chose and to such persons as he 
chose. 


If judged by the assignment of income cases, the grantor had no 
control over the source, nor did he reap economic gain, yet on the 
Clifford case factor of control of distribution, one might argue that 
the broad power of disposal is tantamount to ownership. 

Thuet v. Riddell,“ next to the Clark case, is the most recent case 
on the charitable trust. Here the grantor executed a trust agreement 
with $5,000 as principal. The trustee and beneficiary was a church 
organization. The grantor had a life expectancy of between 3.91 and 
7.49 years. She was to receive $300 a year until she died at which 
time the principal was to vest in the beneficiary. The court omitted 





3 The dissenting judge said: 
The wife’s agreement to substitute entirely the husband’s judgment for her 

own in matters as personal to her as her customary habitual gifts to the poor 
sean a analogous to the promise to obey in the wedding ceremony. 

. a 4 

1 This latter point will be discussed infra page 174. 

75 F. Supp. 717 (Ct. Cl. 1948). The regulations did not apply in this case 
because the year in question was 1937. 

3 Td. at 725. 

* 104 F. Supp. 521 (S.D. Cal. 1952). 
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the regulations completely in its holding for the grantor. Instead, 
the court cited Hawaiian Trust Co. v. Kanne,® which actually gave 
great weight to the regulations, the fact that the grantor did not 
come within the regulations being persuasive. In the Thuet case the 
court said that she parted with a substantial interest because she 
had a very short life expectancy, and she could get back only a part 
of the corpus. The Commissioner had contended the yearly $300 
payment gave her a reversion and brought her within the ten year 
rule of (c)(j). In a dictum the court stressed the family factor and 
the control. The case did little to clear up the muddled situation 
regarding the weight or validity of the regulations. 

The cases discussed indicate the haziness, confusion and unrealistic 
approach of many of the cases. The problems of control of the corpus, 
control over distributions, definition of a short term trust, true trust 
or agency, adverse interest of the trustee (especially when family 
members are trustees), and the effect of the purpose of the trust— 
all are very evident, even in a study limited to cases involving charit- 
able trusts. Also it should be evident that the Clark case is extreme 
on its facts. It is unfortunate that it was the case where the regulations 
involved were ruled invalid since almost every factor would tend to 
not make it taxable to the grantor. The case, without the regulations, 
for whatever weight they may have, would be clearly for the grantor. 


CLIFFORD REGULATIONS 


Weight of the Regulations 

In its brief in the Clark case, the government stressed that there 
a great need for the regulations.* Of that there can be no doubt. 
Those few cases analyzed here show the confusion and uncertainty 
resulting from the application of the Clifford Doctrine.*” While some 
writers have advocated a flexible rule,** the general feeling is that 


% 172 F.2d 74 (9th Cir. 1949). The court said,“ . . . we think the Clifford Reg- 
ulations have a re. effect in our determination of the tax liability in the 
instant case.” Id. at 76. The holding seems to be based upon the fact that the 
court found a transfer of a substantial interest. 

%* Brief for Petitioners, p. 11. 

37 Eisenstein, The Clifford Regulations and the Heavenl y City of Legislative In- 
tention, 2 Tax L. Rev. 327 (1947); Pavenstedt, The Treasury Legislates: The 
Distortion of the Clifford Rule, 2 Tax 'L. Rev. 7 (1946). The latter quotes RABKIN 
AND JOHNSON, FEDERAL INcomE, Girt anp Estate TaxaTIon 3414, saying: 

Although these regulations may be subject to the criticism that the distino- 

tions in some respects are arbitrary and inflexible, it is obvious that this is 

the inevitable alternative to the vagueness and uncertainty which have here- 
Py prevailed. 
at 3 

8s Pavenstedt, The Broadened Scope of Section 22(a), 51 Yate L. J. 213 (1941). 

oe also Magill, What Shall Be Done oe the Clifford Case?, 45 Cox. L. Rev. 111 
1945). 
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certainty is the object, within the limits of fairness and policy, of any 
tax structure. 

The next problem is to determine the weight of the Clifford Reg- 
ulations, which have attempted to make the law clear.*® 

The first distinction made is between interpretive regulations, 
which are supposed to interpret the cases and the statutes, and leg- 
islative rules.*° Also there is the difference between general and special 
powers of the Commissioner. Generally, he is empowered to write 
regulations, but in certain statutes he has authority to make regula- 
tions designed toward the execution of the statute,“ the latter the- 
oretically being given greater weight.*? Using this classification, the 
Clifford Regulations, not being codifications of the case law, are 
beyond the power of the Commissioner.“ 

In order to be effective, regulations must not be arbitrary or un- 
reasonable, with the burden being upon the party trying to upset 
the rule.“ Much authority can be cited to substantiate this rather 
evident rule.“ It is said that they cannot fill in gaps in the law but 
can make explicit that which Congress intended.** They do not have 





%® Davis, Administrative Rules—Interpretive, fagitetine and Retroactive, 57 YALE 
L. J. 919, 934 (1948) where the author states, “The regulations substitute precise 
tests for vague ones.” 

4° Td. at 928 where it is stated, that, ‘According to the theory, legislative rules 
are the product of a power to create new law, and <a per rules are the prod- 
uct of the interpretation of previously existing law.” The author then goes on to 
say that this theory is not translated into practice and cites the Clifford Regula- 
tions as an exception to the theoretical rule. 

41 See 1.R.C. § 23(0) for an example of such authority. 

e Ae ant Law or Feperat Income TaxaTIon, § 49.187 (1943) where it 
is stated: 

The relative weight to be given to regulations promulgated under the 
blanket authorization and to regulations promulgated by virtue of specific 
authorization . . . is a difficult question. . . . On the whole, there seems to 
a tendency to give more weight to regulations promulgated on the basis of 
authority contained in a specific section than to regulations promulgated 
under the blanket authority. . . . This is largely, however, a matter of degree 
and decision may be influenced by the strength of the initial inclination to 


accept the Commissioner’s interpretation. . . . Considerable importance is 
attached to the congressional intent . . . p. 174-5. 
“3 See note 40 supra. 


“ Swift Mfg. Co. v. U.S., 12 F. Supp. 453, 456 (Ct. Cl. 1935). 

“ Com’r v. South Texas Lumber Co., 333 U.S. 496 (1948); Manhattan General 

uip. Co. v. Com’r 297 U.S. 129 (1936); Burnet v. Chicago Portrait Co., 285 
U.S.1 (1932); Santa Monica Mountain Park Co. v. U.S., 99 F.2d 450 (9th Cir. 
1938); Helvering v. Safe Deposit and Trust Co., 95 F.2d 806 (4th Cir. 1938); 
Sterling Oil and Gas Co. v. Lucas, 51 F.2d 413 (W.D. Ky. 1931); Swift Mfg. 
Co. v. U.8., 12 F. Supp. 453 (Ct. Cl. 1935). See also 1 Mertens, Law or FepERAL 
IncoME TAXaTION 87 (1942). 

In Gunn v. Dallman, 171 F.2d 36 (7th Cir. 1948) the court said, ‘“‘When the 
intent of the Aet is clear but interpretation of the language is necessary, regula- 
tions of the Treasury may supply that interpretation, and such authorized reg- 
ulations have the force and effect of law.” Id. at 38. Cf. Santa Monica Mountain 
Park Co. v. U.S., 99 F.2d 450 (9th Cir. 1938). 
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the effect of law.‘7 While this may be true, in theory at least, es- 
pecially of so-called interpretive regulations, the cases indicate that 
such glib propositions do not reflect the actual situation. On one 
extreme the Tax Court says: 


Petitioner on brief states that the regulations in question have 
the force and effect of law. It is obvious that they do not... . 
These regulations represent the Commissioner’s present con- 
struction of the statutory provisions. . . . As such, they are 
entitled to weight and consideration.“ 


At the other extreme another court said: 


When the intent of the Act is clear but interpretation of the 
language is necessary, regulations of the Treasury may supply 
that interpretation, and such authorized regulations have the 
force and effect of law.** 


This case, decided by the Seventh Circuit as was the Clark case, 
interpreted Section 22(a), the same section to which the Clifford 
Regulations pertain, all of which adds importance to the statement 
for the purpose of this note. In between the courts would allot the 
regulations “‘great weight,’’®° “‘a persuasive effect’’™ or they “should 
not be overruled except for weighty reasons.’ Perhaps the most 
accurate statement regarding the weight of the regulations is made 
by one writer who states, “. . . judges are free to give any degree 
{emphasis supplied] of authoritative weight to the Treasury’s views.’’™ 
A good example of how the courts will employ abstract and meaning- 
less language is shown in this dictum: 


This is necessarily based on the premise that the regulations 
make the law; but this is not always true. The Commissioner 
has the power to make regulations which have the force and 
effect of law if they are within the general scope of the Act and 


47] Mertens, Law or FeperAL Income Taxation § 3.20 (1942); Surrey, 
The Scope and Effect of Treasury Regulations Under the Income, Estates, and Gift 
Tazes, 88 U. or. Pa. L. Rev. 556, 557 (1940) where the author states that, “But 
they still remain no more than the Department’s construction of the Revenue 
Act. Apart from their binding effect upon the personnel of the Bureau of Internal 
Revenue, they do not as Regulations possess any authority.” 

48 Estate of Louis Stockstrom, 7 T.C. 251, 254 (1946). One writer states that, 
“|. the Treasury’s guess as to what the law means has no more legal effect than 
the taxpayer’s.” Alvord, Treasury Regulations and the Wilshire Oil Case, 40 Cen. 
L. Rev. 252, 261 (1940). cmwemee 3 this view, Davis, ADMINISTRATIVE Law 
201, 202 (1951) states, “If this remark ever did reflect prevailing attitudes, which 
is doubtful, the recent tendency is to regard Treasury regulations with much 
greater respect.” 

49 Gunn v. Dallman, 171 F.2d 36, 38 (7th Cir. 1948). Cf. Helvering v. Winmill, 
305 U.S. 79 (1938). 

( so —_ onica Mountain Park Co. v. U.S., 99 F.2d 450, 456 (9th Cir. 1938) 
1938). 

5! Hawaiian Trust Co. v. Kanne, 172 F.2d 74, 76 (9th Cir. 1949). 

5 Com’r v. South Texas Lumber Co., 333 U.S. 496, 501 (1948). 

8 Davis, ADMINISTRATIVE Law 201 (1951). 
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are addressed to and reasonably adapted to its enforcement, but 
he has no power to extend or limit a statute or modify its mean- 


ing.“ 

Words like ‘‘general scope of the act’’ and “‘extend or limit a statute 
or modify its meaning’ emphasize the reality that the regulations 
are given a weight which is commensurate with the judge’s feeling 
of the reasonableness of the statute and what the result of the case 
should be. Another element that adds to the subjectivity of the area 
is the concept of the intent of Congress. One case talks about ‘‘the 
intent of the Act,’ another about “the will of Congress as expressed 
by the statute.’ In a general section like 22(a) this merely amounts 
to asking what would Congress have said had they thought about it. 
Applying this to the Clark case, would Congress have taxed Mrs. 
Clark? Probably not. However, if Congress wanted to close the loop- 
hole in the 20% limit on deductions for charitable contributions, 
they may have decided that, despite the hardship to Mrs. Clark, it 
was more important from a national taxing standpoint to close the 
loophole. Also, they might reason that if the law were certain, Mrs. 
Clark might not have gotten into the situation. Since the courts are 
deciding what Congress intended, in the end, it amounts to what 
the courts think they would have intended had they thought about 
it, which really means what the courts think it should be. 


Policy Area 

The policy area is inevitably linked with evasion.’ The Clifford 
case prevented the shifting of income within a family so as to avoid 
the high surtaxes. As indicated in the Pierce case** a possible rationale 
for taxing the grantor of a charitable trust is to prevent the circum- 
vention of the 20% limit on deductions from gross income for char- 
itable contributions. This is not in the statute, but neither was there 
a direct sanction in the statute prohibiting devices as was attempted 
in the Clifford case. It narrows down to who will make the tax law 
where Congress has not acted, the courts, as in the Clifford case, or 





% Eastman Kodak Co. v. U.S., 48 F. Su uh +" = (Ct. Cl. 1943). 

5 Gunn v. Dallman, 171 F.2d 36, 38 (7th Cir. 1 

% Manhattan General Equip. Co. v. Com’ r, 407 Ur ¥ 129, 134 (1936). 

‘7 In criticizing one writer’s attack upon the regulations, another writer stated: 
“We might never suspect, in perusing his indignant indictment of administrative 
tyranny, that tax avoidance was at all seriously involved.” Eisenstein, The Clifford 
Feeg ulations and the Heavenly City of Legislative Intention, 2 Tax L. Rev. 327, 

1947). 

58 Supra pages 169-70. In b eater ¢ v. Achelis, 112 F.2d 929 (2d Cir. 1940) the 

a rief pressed this point, saying: 


there is an equally cogent reason for the disapproval of cases where the 
taxpayer may seek to obtain by indirection a dedu 

excess of the amount permitted by law. 
Brief for Petitioner, pp. 8-9. 


uction for contributions in 
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an administrative agency, as in the Clifford Regulations? Perhaps, 
the final question must be directed to who is capable of doing a 
fairer and more efficient job. 

Essentially this is a conflict in administrative law between a spe- 
cialized administrative agency, subject to the scrutiny and mandates 
of Congress, and a specialized court, with the Tax Court’s rulings 
being subject to review by the appellate courts. The Internal Rev- 
enue Department has the task of enforcing the revenue laws and 
stopping tax evasion. They face these problems constantly and are 
better equipped to see the realities of the schemes and subterfuges. 

One must consider the effect of fairness or the sporting idea on 
policy considerations. It does not seem fair for a litigant to make the 
rules. Also there is the feeling among some judges and writers that 
the Commissioner has gone too far in legislating, that an over-ag- 
gressive administrative agency has promulgated rules that make its 
task of enforcement easier to the detriment of innocent taxpayers. 
One writer, however, goes to the other extreme and says that the 
regulations should prevail “in the absence of a clear showing of 
error.’’®? The Clark case and its ramifications draw the line sharply 
in this conflict over who shall make the tax laws when Congress states 
the law in a general fashion. 

Another tangent of the court-administrative agency struggle is 
shown in the Clark case. The court paid much attention to the con- 
clusively presumptive nature of the ten year rule. It was decided 
that since Congress could not set up a conclusive presumption, citing 





5° In Estate of Louis Stockstrom, 7 T.C. 251 (1946) one senses the feeling of 
this conflict when the court, after being asked to reverse its position because of 
a subsequently passed regulation stated, ‘We adhere to this conclusion not by 
reason of stubborn and sterile consistency, but because it continues to represent 
our considered judges upon an extremely difficult problem.” Jd. at 254. 

rh Com’r v. South Texas Lumber Co., 333 U.S. 496, 501 (1948) where it is 
stated: 
This court has many times declared that Treasury regulations must be 

sustained unless unreasonable and plainly inconsistent with the revenue 

statutes and that they constitute contemporaneous constructions by those 
charged with administration of these statutes [emphasis supplied] which should 
not be overruled except for weighty reasons. 
In Albright v. U.S., 173 F.2d 339, 345 (8th Cir. 1949) the court said, “‘... the 
administrative interpretations of an ambiguous statute by those in charge of its 
administration and enforcement —o~ supplied] are to be given great weight 
by the courts.” Also see Davis, Administrative Rules—Interpretive, Legislative, 
and Retroactive, 57 Yate L. J. 919, 933 (1948) where the author states, “The 
regulations draw not merely from the conventional materials of interpretation 
pw! from adminstrative experience, from policy considerations, and from court 
lecisions.”’ 

6! Alvord, Treasury Regulations and the Wilshire Oil Case, 40 Cou. L. Rev. 
252 (1940); Pavenstedt, The Treasury Legislates: The Distortion of the Clifford 
Rule, 2 Tax L. Rev. 7 (1946). 

® Eisenstein, Some Iconoclastic Reflections on Tax Administration, 58 Harv. L. 
Rev. 477, 528 (1945). The movement in the tax field is in that direction. Davis, 
supra note 60, at 935. 
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Heiner v. Donnan,™ the Commissioner had no authority to do so. 
The implication is that if Congress passed the ten year rule, it would 
be unconstitutional. If this is true, which is doubted by the writer, 
then legislation by litigation will, as before the Clifford Regulations, 
plod steadily on, ignoring the realities and failing to develop an 
articulate and even semi-consistent body of law. 


CONCLUSION 


Solutions in this area are far from simple. An act of Congress is 
suggested ;* yet there may be some concern over the problem of the 
conclusive presumption. Allowing a case-by-case determination will 
perpetuate the confusion, the inconsistency, and endless litigation. 
In view of the proof difficulties encountered by the government, 
rebuttable presumptions might help. The presumptions might include: 


1. A trust for less than ten years presumptively would make 
the income taxable to the grantor. 

2. A trustee who is in the grantor’s immediate family or his em- 
ploy presumptively would not be adverse to the interests of the 


grantor. 
In any case, something should be done to plug the loophole in the 


charitable contributions situation. While charities should and do have 
a favored position, it must be assumed that if charities were favored 
over the mass of taxpayers who must support the government, there 
would be no 20% limit. The taxpayer should not be able to do in- 
directly that which he cannot do directly. 

The Clifford Regulations are an honest and conscientious attempt 
to solve a perplexing problem. They have attempted to make the 
law certain, which can lead to injustice as in the Clark case. Yet some 
people inevitably will get hurt when loopholes are closed. But the 
relative value judgments involved merely rephrases another segment 
of the complex problem of a fair and yet effective tax structure. 


JUSTIN SWEET 





83 285 U.S. 312 (1932) where the Court invalidated a conclusive presumption 
that any gift that was made within two years of death was in contemplation of 


eath. 
* Magill, What Shall be Done with the Clifford Case? 45 Cot. L. Rev. 111 (1944) 
does propose a different regulation. But, generally, he stresses a case by case 


approach. Jd. at 127. 
% Lynch, The Treasury Interprets the Clifford Case, 15 Forp. L. Rev. 161, 190 


(1946). 
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